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Background

The Office of the Comptroller of the Currency (OCC) was
established in 1863 as a bureau of the Department of the
Treasury. The OCC is headed by the Comptroller, who is
appointed by the President, with the advice and consent
of the Senate, for a five-year term.

The OCC regulates national banks by its power to:

. Examine the banks;

. Approve or deny applications for new charters,
branches, capital, or other changes in corporate or
banking structure;

. Take supervisory actions against banks that do not
conform to laws and regulations or that otherwise
engage in unsound banking practices, including
removal of officers, negotiation of agreements to
change existing banking practices, and issuance
of cease and desist orders; and

. Issue rules and regulations concerning banking
practices and governing bank lending and invest-
ment practices and corporate structure.

The OCC divides the United States into six geographical
districts, with each headed by a deputy comptroller.

The OCC is funded through assessments on the assets
of national banks, and federal branches and agencies.
Under the International Banking Act of 1978, the OCC
regulates federal branches and agencies of foreign
banks in the United States.
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The Comptroller

Eugene A. Ludwig took the oath of office on April 5, 1993,
as the 27th Comptroller of the Currency.

By statute, the Comptroller serves a concurrent term as
director of the Federal Deposit Insurance Corporation
and the Neighborhood Reinvestment Corporation. The
Comptroller also serves as a member of the Federal
Financial Institutions Examination Council.

Mr. Ludwig joined the OCC from the law firm of Covington
and Burling in Washington, D.C., where he was a partner
beginning in 1981. He specialized in intellectual property
law, banking, and international trade. He has written
numerous articles on banking and finance for scholarly
journals and trade publications, and served as a guest
lecturer at Yale and Harvard law schools and Georgetown
University’s International Law Institute.

Mr. Ludwig grew up in York, Pennsylvania, where he
attended York Suburban High School. He earned a B.A.
magna cum laude from Haverford College in Pennsylva-
nia. He received a Keasbey scholarship to attend Oxford
University, where he studied politics, philosophy, and
economics and earned a B.A. and M.A. He holds an
LL.B. from Yale University, where he served as editor of
the Yale Law Journal and as chairman of Yale Legislative
Services.
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Condition and Performance of Commercial Banks

Stable interest rates and strong
economic growth contribute to
record bank earnings and
performance in 1997

The U.S. economy grew for a seventh consecutive year
in 1997 with real gross domestic product (GDP) rising 3.8
percent. Employment growth lowered the unemployment
rate to 4.6 percent, the lowest level in the last 20 years. In
spite of robust growth, estimated inflation dropped to a
three-decade low: 2.1 percent. Commercial banks con-
tributed to these macroeconomic developments with
earnings totaling a record $59.2 billion and bank employ-
ment rising above 1.5 million for the first time since the
last U.S. recession (1990-91).

Although credit quality concerns, particularly with re-
spect to underwriting, remain, several indicators suggest
that credit quality improved during 1997. Non-performing
assets as a percent of assets and non-current loans as a
percent of loans dropped to the lowest levels since the
1980s. Meanwhile, commercial banks increased their
equity to record levels.!

Commercial bank performance was tied to U.S. eco-
nomic growth during 1997, but will this trend continue in
19987 The condition of the economy and commercial
banking appears at a turning point with both deflationary
and inflationary factors affecting the 1998 economic
outlook.

On the deflation side, economic troubles in Asia continue
to disrupt U.S. markets.2 Some U.S. firms report negative
earnings, influenced, in part, by overseas events and
declining exports. Domestic price levels, as measured
by the producer price index (PPI), declined during the
last quarter, reflecting both surplus production and de-
clining demand in world markets.® These trends could
well continue into 1998.

On the inflation side, investment demand remains strong
even as consumer demand has picked up. Even as the

" Equity capital increased to record $417.9 billion. Equity to asset
ratios increased to the highest level in a decade, 8.3 percent.

2 Deflation is a reduction in the price level during a specified
period of time—the opposite of inflation. A reduction in the rate of
inflation or the rate at which the price level increases is disinflation.

3 The Board of Governors of the Federal Reserve System, Beige
Book (March 18, 1998).

PPI declined in 1997, the consumer price index (CPI)
began to nudge upwards during the fourth quarter. Labor
costs have also begun to rise, particularly in high-tech
sectors and among high-tech employees. Fourth quarter
GDP of 4.1 percent and the lowest unemployment rate
since 1969 suggest that the economy, if left unchecked,
could overheat in 1998 with higher prices and inflation.*

Our 1998 baseline envisions a modest economic growth
scenario with commensurate bank performance. Although
the overall outlook for 1998 is cautiously optimistic, we
are compelled to offer two alternative scenarios to the
baseline: a deflation-recession scenario (banks suffer
greater losses) and inflation-excess growth scenario
(banks grow rapidly but suffer smaller losses than they
do in the recession scenario). The prominence of both
alternatives suggests that banks will need to be nimble to
thrive in the evolving market environment.

Last quarter, we discussed the implications of the South-
east Asia financial crisis for U.S. commercial banks and
lessons learned over the past decade. This quarter, we
monitor changes in Asia and review potential effects of a
federal budgetary surplus.

This report has three parts:®

Part I, Macro-Economic Overview. Part | presents a
baseline U.S. forecast that calls for stable to slightly
declining prices and moderate economic growth. It
features a federal budgetary surplus that may offset the
effect of the Asian crisis. This baseline suggests contin-
ued strong bank earnings and asset growth. It is the least
risky of three scenarios considered.

Part Il, The Implications for National Banks. Part Il
discusses the potential performance of national banks,
given the baseline and alternative scenarios presented
in Part I. The outlook remains favorable if tenuous.

4 Council of Economic Advisers, Economic Report of the Presi-
dent, February 1997.

5The Financial and Statistical Analysis Division of the Economics
Department in OCC provides this report to give an overview of
recent developments in the U.S. economy and the commercial
banking industry. The report includes a current macroeconomic
overview and outlook, an analysis of what this implies for national
banks, and a featured discussion based upon recent research
results and financial analysis of the condition of the banking
industry. This quarter’s featured discussion on whole bank risk is the
joint product of the Bank Research Division and the Financial and
Statistical Analysis Division of the Economics Department.
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Part Ill, Featured Discussion: Recent Findings of Market
to Book Valuations for Industry Aggregates. The third
part compares market value financial ratios and book
value financial ratios using a new analytical procedure
developed at the OCC.

Part I. Macroeconomic Overview

The U.S. economy continues to improve even after 28
consecutive quarters of expansion. While the Asian crisis
casts doubt on continued strong economic growth, the
economy exhibits considerable resiliency, generates new
jobs, and reveals solid corporate earnings and increases
in productivity.

The Asian turmoil. The events in Asia dominated macro-
economic discussions during the first quarter. The gen-
eral question remains: “How much will the Asian down-
turn affect growth in the United States?” The consensus
among analysts is that the U.S. growth rate will decline
by 0.5 to 1.0 percent during 1998 relative to what it would
have been otherwise. These effects should become
more pronounced in the third and fourth quarters of 1998
or 1999.% Recent studies focus more on why the crisis
developed in Pacific Rim countries, than on its U.S.
macroeconomic consequences. Generally, a combina-
tion of external shocks, underdeveloped financial regula-
tory structures, excess lending for real-estate specula-
tion, and inappropriate industrial policies and foreign
currency policies precipitated this crisis.

Although most analyses indicate that the Asian econo-
mies are basically sound and further deepening of the
crisis is unlikely, financial reform is not guaranteed. Two
of the more poignant illustrations as to why financial
reform is not guaranteed are the Indonesian intransi-
gence to International Monetary Fund (IMF) agreements
and the increasing pressure on China to devalue its
currency. Lack of progress in resolving the Indonesian
crisis poses a potential threat to political stability in the
region. The threat of a Chinese devaluation raises the
specter of competitive currency devaluations throughout
the region. Either concern would undermine carefully
crafted IMF agreements to stabilize Asian economies.

The Federal Reserve System has resisted the downward
pressure on domestic U.S. interest rates posed by
foreign capital inflows and a declining federal deficit.
Keeping the Fed discount rate above short-term market

6“A U.S. recession is possible if the economies of Asia collapse
more than we now expect,” Review of the U.S. Economy, Standard
& Poor’s, DRI division of McGraw Hill. (January 1998). See also:
Board of Governors of the Federal Reserve System, The Blue Chip
Economic Indicators (January, February, and March 1998) and the
Congressional Budget Office, The Economic and Budget Outlook:
Fiscal Years 1998-2007 (January 1997).
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interest rates has strengthen the U.S. dollar and helped
moderate domestic investment demand. The strong dol-
lar has strengthened U.S. imports from Asia and, as a
consequence, kept domestic price levels from rising
because of to increased import competition.

In the 1970s, the economy labored under the persist-
ence of high inflation and unemployment. Budget deficits
were measured in the billions. The federal budget and
trade deficits became the primary macroeconomic prob-
lems of the 1980s. Budget deficits started to be mea-
sured in tens and then hundreds of billions. The 1990s
began with a weakened banking sector and a recession.
Still, the federal deficits persisted.

The economy turned a corner after the last recession.
Since 1992, the federal deficit has been shrinking steadily
as a percent of GDP, a result of expenditure restraint and
increases in tax revenues due to steady economic
growth. In 1998, the Administration and Congress can
finally point to the first federal budgetary surplus in since
1969.7

What are the effects of deficit reduction? Those who
conclude that continuous deficits are bad, particularly
during economic expansions, generally believe that fed-
eral budgetary deficits contributed to and exacerbated
the negative economic events of the late 1980s and early
1990s.8

Logic suggests that if deficits during expansions pro-
duce negative consequences, such as higher interest
rates and lower real investment, deficit reductions or
even surpluses could have the opposite effects. Reduc-
ing the deficit in the late 1990s should lower interest rates
and stimulate investment. Some anecdotal evidence
supports the notion that this process may have already
begun.

Since deficit reduction began in earnest in 1992, the real
cost of capital and investment has fallen. (See Figures 1
and 2 in the appendix.) Real investment and productivity
have grown rapidly since 1992. (See Figures 3 and 4 in
the appendix.)

Continued deficit reduction during 1998, therefore, should
encourage positive economic growth, lower interest rates,
and encourage a pro-investment atmosphere—the story
behind our baseline.

7 Council of Economic Advisers, 1997, p. 367.

8 See Benjamin Friedman, Day of Reckoning, Random House,
(1988) for a discussion of why the deficit may have adverse
economic consequences. For an opposing point of view, see
Robert Barro, Macroeconomics, John Wiley & Sons (1990).



Review of the Forecast

In this section, we present three very different scenarios
for the U.S. economy:

. Stable to slightly declining prices and moderate
economic growth (baseline),

. A lower price level with lower economic growth
(deflation and recession), and

o Rising prices with temporarily faster economic
growth (modest inflation and strong near-term eco-
nomic growth).

The key indicators determining which scenario is likely to
emerge during 1998 are:

. The level of inflation: do prices remain stable, rise,
or fall?

. The situation in Asia: does the IMF succeed in
getting Asian countries to discipline their econo-
mies?

. Will Japanese investors repatriate investments in
an orderly fashion?

o Will the U.S. federal budget surplus produce the
opposite effects of a budget deficit?

Three points can be made with some confidence:
. The U.S. economy will likely continue growing, but

at a slower pace.

o The market volatility faced by financial institutions
will likely rise.

. Lower interest rates will likely continue to stimulate
corporate investment.

Scenario 1: Stable Prices, Moderate Growth,
and a Federal Budgetary Surplus (Baseline)®

Key indicators of this scenario are:

o Growth in the U.S. economy remains positive,

. Prices remain stable to slightly decreasing and
interest rates fall, thereby stimulating corporate
investment,

. Foreign investors maintain their foreign investments
in U.S. Treasury securities,

®The three scenarios provided reflect a consensus projection
derived from a variety of sources including the Blue Chip Economic
Indicators, Data Resources Incorporated, and discussions with
financial analysts.

. The IMF succeeds in containing the crisis in South-
east Asia, and

o The Peoples Republic of China maintains its cur-
rent exchange rates.

Economic growth. The baseline scenario suggests mod-
erate economic growth and lower interest rates. Real
GDP growth stays in the 2.3 10 2.7 percent range. Interest
rates drop slightly and remain relatively fixed as the
federal budgetary surplus helps to offset the Asian crisis.
Unemployment rates rise slightly and the CPI index
indicates modest inflationary pressure.

Commodity prices. Commodity prices, as measured by
the producer price index (PPI), fell throughout most of
1997 and early 1998.

Small decreases in the PPl are generally positive and
indicate that inflation is modest. Small changes in the PPI
are positive because commodity inputs into manufactur-
ing processes, such as oil, cost less and stimulate
corporate profits. Large decreases in the PPl signal
deflationary pressure is building and provide a leading
indicator of recession. Large declines in the PPl suggest
excess supply and may indicate that competing suppli-
ers abroad are dumping product on the world market
below the cost of production. Prolonged price deflation
can therefore undermine corporate profits and lead to
layoffs.

A key concern in appraising the current outlook for prices
is whether the Peoples Republic of China maintains its
existing exchange rate. The Chinese currency is cur-
rently pegged at rates that have prevailed since before
the devaluations of other Asian nations this past year.
This policy has placed China in the position of relative
strength within the region, but has come at the cost of a
loss of export competitiveness. Domestic tensions in
China have, however, brought this policy into question in
recent weeks. Should the Chinese devalue their cur-
rency, there is concern that other Asian nations would be
pressured to follow suit with competitive devaluations like
those experienced in the West during the 1930s. Such an
event would lead to a further cycling down of currency
values and, with them, world market prices.

Bank supervisors will want to watch for price decreases
in two asset classes: land and equity prices. Falling
land prices undermine bank loan collateral and raise
the probability and cost of loan default.”® While it is

1©*In Focus This Quarter—Trends in Commercial Real Estate Loan
Pricing and Underwriting,” Regional Outlook [for eight regions],
Federal Deposit Insurance Corporation, first quarter 1998. Falling
capital goods prices have the same general effect. However,
equipment and machinery are less important than real estate in
most bank portfolios.
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unclear that all land markets have begun to respond to
events in Asia, exports of products, such as agricultural
commodities, are clearly down. Falling equity prices
reduce consumer wealth and encourage cut backs in
demand for all manner of expenses, including loans,
which directly lowers GDP. Equity markets continue to
be whipsawed by events in Asia and, consequently, it
remains unclear whether the net effect would be posi-
tive or negative.

Corporate earnings and exports. Asia accounts for only 5
percent of U.S. total corporate earnings. The firms likely
to be hardest hit export infrastructure materials, machin-
ery, and services to Asia. Capital goods account for 42
percent of U.S. exports. Although exports of capital
goods make up 15 percent of total U.S. exports to Asia,
much of that is in technology components, which are
assembled into computers and other products in Asia
and re-exported to the U.S. and other countries. There-
fore, while local purchases of technology products will
slow down, U.S. companies could benefit from lower
costs on goods assembled in Asia.

Commercial bank lending. According to the Federal
Reserve, Asian loans outstanding account for less than 3
percent of total bank assets. The direct effects of the
Asian crisis on credit quality are minimal and relegated to
a few larger banks. Alternatively, the indirect effects that
appear as loan losses to U.S. export industries may be
more important. The lower overall growth in real output
reflects this concern in the baseline.

Effect on bond markets. Japan’s central bank and private
investors hold about 10 percent of all U.S. Treasury
securities. How likely are the Japanese to divest them-
selves of their U.S. bond holdings?

A Japanese sell-off is currently unlikely because of the
interest rate premium on U.S. bonds. Long-term interest
rates are still higher in the United States than in Japan.
For this reason, most analysts believe that Japanese
investors are more likely to raise cash by borrowing
against these securities than by selling them.

This analysis focuses on the primary effects of Japanese
debt repatriation. There are, however, also secondary
effects: the Japanese have large investments worldwide.
The effect of Japanese repatriation of investments in
Southeast Asia no doubt helped spook Asian security
markets this past fall. The U.S. economy is, however,
more sensitive to capital flights out of Latin America.
Japanese repatriation of Latin American investments has
already affected those markets and may serve to reduce
U.S. exports to that region further during 1998.
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Scenario 2: Falling Prices and Negative
Economic Growth (Deflation, Recession,
and Deficits)

Key indicators of this scenario are:

o U.S. prices begin to fall rapidly (deflation),
. The Federal Reserve raises interest rates,
. The Chinese devalue their currency,

. Japanese investors begin repatriating their invest-
ments in U.S. bonds in a disorderly manner, and

o The IMF fails to contain problems in Southeast Asia
either because of a lack of Asian cooperation or a
lack of funds.

Economic contraction. If a recession occurs in 1998, it
will be characterized by insufficient investment and
export demand and it will develop in the second half of
the year. In this scenario, the yield curve flattens and
slowly begins to rise. Export demand declines with the
strong dollar and competition from Asian producers
reduces rates of return on domestic investment, which, in
turn, cuts corporate investment. Layoffs rise and the
unemployment rate increases. The CPIl index continues
to fall.

Corporate lending and the federal budget surplus. In this
scenario, the Asian crisis deepens severely and U.S.
exports decline abruptly. The combined direct and indi-
rect effects of the crisis reduce the demand for corporate
loans and erode credit quality. The federal budget sur-
plus quickly dissipates as federal tax revenues fall with
lower corporate profits, rising unemployment, and rising
interest payments on the national debt. Investment de-
mand declines with reductions in export demand and in
consumer demand.

Effects on the bond markets. Bond investors will benefit
from the deflationary environment likely to develop from a
more pronounced Asian crisis."’ Bond market analysts
have been expecting a weakening in industrial produc-
tion and consumption demand as the first quarter of
1998 closes.

A budget surplus reduces the need for the Treasury to
issue new debt. Treasury debt paydown directly reduces
the liquidity in bond market and, as a consequence,
adds additional uncertainty in the pricing of all classes of
debt instruments. This uncertainty arises because, in
finance theory, Treasury bonds are considered a risk-free

" Bonds return fixed interest payments and a fixed principal
amount that is more valuable when prices and interest rates
decline.



asset. Any addition of risk to the risk-free asset affects
pricing of all other assets associated with it. Many
corporate debt instruments are priced as a spread over
Treasury securities of the same maturity. These effects
have already been noticed by market observers.?

The U.S. Treasury Department announced on March 18,
1998, that the government plans to retire $7 billion in
outstanding debt (2-year and 5-year notes) in March.
Treasury expects to retire a total of $28 billion worth of
debt in 1998.

As a result, the supply of bonds has been shrinking with
the decline in the federal deficit. Bondholders who want
to buy new bonds must compete for a smaller supply.
Bond prices rise accordingly. Derivative products priced
by using these bonds will likely become more volatile
with the reduced bond liquidity.'

As the recession deepens, federal expenditures rise and
tax receipts fall creating a new federal deficit and
prompting the U.S. Treasury to expand bond sales.

Scenario 3: Rising Prices and Stronger
Growth (Inflation, Expansion, and
Balanced Budget)

Key indicators of this scenario are:

o U.S. price levels (inflation) rise and the dollar
weakens,

. Foreigners continue investing in U.S. Treasury se-
curities,

. Tax cuts (or increased federal spending) stimulate
domestic demand, and

o Prompt recovery of Southeast Asian country econo-
mies from the recent crises.

Economic growth. Real GDP grows between 2.5 and
3.5 percent over the next year and unemployment rates
continue to decline. The 30-year Treasury bill rises from
6.2 to 7.7 percent over the next year and the CPI
increases 3.2 percent

Corporate lending and the federal budget surplus. De-
mand for loans increases as a result of either tax cuts or
increases in government spending. The Asian crisis
moderates and import prices do not fall as much as in

2 Libor (London interbank offered rate) rates are also used for this
purpose, but their usefulness is limited to very short-term instru-
ments. See Jane Locke, “Interest Rates: Surplus to Requirements,”
Risk Magazine, March 1998, pp. 29-32.

8 Locke, 1998, pp. 29-32.

the baseline scenario. The federal surplus declines and
the cost of capital to U.S. corporations rises slightly.

Effects on the bond markets. Bond prices fall with the
growth of inflation but not to the extent seen in past years
because stable federal spending limits the supply of
bonds and because foreign investors have fewer good
alternatives. Corporate investment drops off with re-
duced export growth and renewed inflation fears.

Part II. Implications of the Macro
Economy for National Banks

As 1998 began, 2,597 commercial banks held national
bank charters. These banks hold approximately 58 per-
cent of the industry’'s assets, employ 60 percent of its
employees, and represent only 28 percent of its charters.
National banks began the year in excellent financial
condition.

This section explores three components of the outlook for
national banks: the short-term, quarter-to-quarter view,
and our three macroeconomic scenarios. The implica-
tions of our scenarios are summarized in an appendix
table: Summary of Macroeconomic Effects on National
Banks.

Short-Term Effects: Quarterly Risk Outlook

The OCC bank calculator program permits us to simulate
quarterly changes in the probability that national banks
will fail, given various assumptions about the economy,
bank condition, and structural variables.

Assume that the economy follows the baseline projec-
tions and that all banks with an estimated probability of
failure exceeding 10 percent over the next 5 years are at
risk of failure. The total number of national banks at risk
over the next 5 years is 34, down almost 30 percent from
last quarter’s projections. The annual number of national
banks at risk over the next 5 years is roughly 7 per year.
This improvement reflects a decline in unemployment
rates and an improved financial condition of national
banks during the fourth quarter of 1997: more capital,
better earnings, higher ROE, and higher ROA. The
combination of these effects reduces the estimated
likelihood of failure relative to last quarter.

*The OCC bank calculator is an OCC Windows-based program
constructed and programmed in the OCC Financial and Statistical
Analysis Division. It employs coefficients from an econometric
model/analysis of national bank failures over the period 1985-1996.
It simulates the effects of changing economic and banking circum-
stances on the relative frequencies of national bank failures. See:
Stephen Hiemstra, Stephen Kane, Thomas Lutton and P.A.V.B.
Swamy, “A New Method for Forecasting Bank Failures and Insur-
ance Fund Losses,” OCC memorandum, January 15, 1998.
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Five-year outlook: risk assessments under alternative
macroeconomic scenarios. National banks are most at
risk under conditions of recession with deflation, as
articulated in our second scenario. In this case, we
assume unemployment rises to an average of 6 percent
and the interest rate spreads on Treasury bonds drop 10
basis points during 1998. The number of national banks
at risk rises almost 60 percent over the baseline to a total
of 54 banks. If we additionally assume that capital-asset
ratios of national banks drop an average of 1 percent
with this recession, the number of banks at risk rises to
82—almost double our baseline estimate.’ Banks in the
Central and Southwestern districts are most vulnerable to
recession in this analysis (see table—Summary of Macro-
economic Effects on National Banks, in appendix).

The third scenario, higher inflation and economic expan-
sion, is more comparable to the recession scenario than
to our baseline. The actual number of national banks at
risk in Scenario 3 increases to 44 banks at risk over 5
years (see table—Scenario 3: Rising Prices and Stronger
Growth, in appendix). This suggests one to two addi-
tional national banks at risk per year over the baseline,
but these results also assume no additional capital
deterioration.

While these scenarios may provide some comfort that
the national banking system is relatively secure in its
ability to handle diverse macroeconomic conditions,
several points need to be made:

. Our bank calculator projects only probabilities or
relative frequencies of failure. It does not examine
expected rates of return, income, or market equity
of banks. It does not, for example, examine the
reduction in capital or income associated with
specific macroeconomic events. Nor does it mea-
sure the volatility or the degree of uncertainty
associated with alternative scenarios.

. Book value capital-to-asset ratios should not be
confused with market values. In either case,
capital-to-asset ratios do not remain fixed, particu-
larly in financial duress. Such ratios deteriorated
rapidly during the 1980s and early 1990s just prior
to bank resolutions. The bank calculator uses pro-
jections of deterioration in the ratios of capital to
assets, as part of the simulation exercise, but
results presented here assume little additional capi-
tal deterioration beyond the forecast period and
therefore may not be sufficiently sanguine.

® During these regional economic downturns and recession,
capital asset ratios dropped even more precipitously and national
bank failures hit triple digits. In the 1980s, even apparently
well-capitalized banks failed quickly.
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Part Ill. Featured Discussion:
Recent Findings of Market-to-Book
Valuations for Industry Aggregates

Since enactment of the Federal Deposit Insurance Cor-
poration Improvement Act of 1991 (FDICIA), supervisors
have been legally required to close troubled banks at
minimum cost to the insurance fund. To do this, examin-
ers must close banks when they become market value
insolvent. The Prompt Corrective Action (PCA) provisions
in FDICIA specify that regulators are to consider banks
critically undercapitalized when book value capital falls
below 2 percent.'®

The 2 percent rule is a legal acknowledgement that
the market values of troubled institutions usually reach
zero long before the book value does. Recent research
suggests that the speed of book equity capital declines
during the 1980s and 1990s occurred sufficiently rapidly
and that virtually all national banks resolved between
1985 and 1994 became insolvent before the book value
thresholds prescribed by PCA would have been
breached."

Although basic to the regulator mission, market values
are not directly observed in call reports or other data
series. Market values must be estimated and unfortu-
nately doing so means they are likely to contain errors.™

The OCC recently developed a new method that pro-
vides hope that these errors may be reduced. This
approach to risk assessment is known as whole bank
risk.’® Whole bank risk employs a risk-based supervision
strategy that uses a return on equity (ROE) accounting

6 Under FDICIA, any bank with total risk-based capital under 2
percent or a leverage ratio under 2 percent is considered critically
undercapitalized.

7 Stephen W. Hiemstra, Kevin T. Jacques, and Stephen A. Kane,
“Implications from Bank Failure Estimates for Capital Adequacy
Standards,” OCC memorandum, January 1998.

8 Book values are the acquisition prices of assets purchased by
the bank. As historical values, there is no presumption that the
assets appreciate over time or, for that matter, provide an indication
of the current value of these assets. Market values measure the
current value of assets. Market values should, however, be distin-
guished from salvage values, which may prevail if a bank is
liquidated rather than purchased by another institution. Clearly, the
method by which a bank is resolved (or failed) by the regulator can
influence the value of its assets.

¥ This section summarizes results from a larger work: P.A.V.B.
Swamy, Thomas J. Lutton, and Philip F. Bartholomew, “Theory and
Measurement of Whole Bank Risks and Their Components,” OCC
memorandum, March 1998. See also P.A.V.B. Swamy, Thomas J.
Lutton, and Philip Bartholomew “Whole Bank Risk: A Risk Measure-
ment Technique,” OCC Draft Working Paper presented at Western
Economic Association meeting in Seattle, WA (July 1997). The work



identity with time series data to determine how ROE is
related to return on assets, a leverage ratio, interest
expense on liabilities, and taxes.?°

To illustrate this approach with aggregate data, we
examine how book value time series data on two strata of
banks may be connected to market values. Stratum 1
consists of banks that generate positive returns and pay
taxes (financially sound). Stratum 2 consists of banks
that generate negative returns and do not pay taxes
(financially weak banks). Some banks, of course, can
generate positive returns and pay no taxes or generate
negative returns and pay taxes, but we exclude these
from consideration for purposes of illustration.

We examined these two strata of banks for each quarter
from 1984 to 1996. We estimated the ratios of market
value return on assets to interest expenses on liabilities
(the higher the ratio, the better the financial condition) to
the book values of the same variables. See Figure 5 in
appendix for stratum 1 results and Figure 6 for stratum 2
results. We chose these extreme cases to make the point
that we already brought prior information to these two
cases. Before we even tested the approach we knew that
risks associated with stratum 1 should be much less than
stratum 2. We also knew that book values may be more
useful in financially sound banks than in financially weak
or compromised banks. Our empirical results supported
these “priors.”

Not only are the ratios higher for stratum 1 than stratum 2
as expected, but also the volatility of the market values is
more pronounced in stratum 2. The greater the volatility,
the greater the risk. Many of the banks in stratum 2 had to
be resolved during this period. Note also when compar-
ing Figure 5 (stratum 1) to Figure 6 (stratum 2), the book
values in stratum 1 serve as better indicators of market
ratios than do those in stratum 2. Indeed, book value
ratios are generally positive in stratum 2, but market

on whole bank risk was developed jointly by the Financial and
Statistical Analysis and the Bank Research divisions, Economics
Department, OCC.

20 This procedure dovetails with the OCC'’s supervision by risk
procedures. Risk is defined as a potential loss in returns conditional
upon anticipated or unanticipated events. This procedure starts
with whole bank return and examines how returns are affected by
internal and external events. The approach permits a disaggrega-
tion of risk into various components including interest rate risk,
business risk, financial risk, leverage risk, and tax risk. Ultimately it
permits risk to be explicitly measured or quantified in a
dollar-denominated, time-specific fashion.

value ratios are frequently negative and much more
volatile than book value ratios.

Figures 7 and 8 compare book and market value equity
to asset ratios for strata 1 and 2, respectively. Note that
for only a very brief period in the last recession, the
market values for banks in stratum 1 exceeded book
values. Moreover, the market value ratios often exceeded
6 percent for these banks. See Figure 7 in appendix. By
contrast, the market to book ratios for stratum 2 banks
were generally much lower. Book values technically
never hit zero, but market values did so with some
frequency. In addition, the volatility of the book value
equity to asset ratios was close to zero, compared to the
extremely volatile market value ratios.

Book values frequently overstate the financial position of
the weaker banks in stratum 2, even to the point of
showing positive equity when the bank has no market
equity at all.

In principle, we can take the underlying equations and
use them to project ROE and measure various compo-
nents of risk. These approaches are documented in the
cited studies and model validation continues to deter-
mine whether this approach is useful for individual
banks.

In conclusion, whole bank risk provides a simple way to
compare market value financial ratios to book value
ratios. Although only used in an illustrative fashion in this
analysis, the approach is easily generalized to individual
banks, or groups of banks. More testing is needed but
the initial results appear promising. This approach may
be used to forecast individual bank returns and the
volatility of those returns. Ultimately, if it passes out of
sample forecasting tests, the model may be used to
examine risk-return tradeoffs and a bank’s appetite for
risk.
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Appendix

Table 1—Scenario 1: Stable Prices and Moderate Growth

Iltem 97:3 97:4 98.1 98:2 98:3 98:4 99:1
Percentage change
Gross domestic product . ....... ... .. ... 35 4.3 2.3 2.5 2.7 2.7 2.5
Treasury bills:
Tyear ... 5.85 515 5.00 5.00 5.00 5.00 5.00
30year ... 6.93 6.15 5.70 5.60 5.55 5.70 5.80
Spread . ... ... 1.08 1.00 0.70 0.60 0.55 0.70 0.80
Consumer price index .................. 2.0 2.1 1.3 1.4 1.7 1.7 1.8
Unemploymentrate .................... 4.9 4.7 4.8 5.0 5.1 5.1 5.1
" Percentage change in real 1992 dollars in $Billions, SAAR.
Source: Financial and Statistical Analysis Division, OOC
Table 2—Scenario 2: Falling Prices and Lower Growth
Item 97:3 97:4 98.1 98:2 98:3 98:4 99:1
Percentage change
Gross domestic product . ....... ... .. .. 35 4.3 1.0 -1.5 -2.0 -2.5 1.0
Treasury bills:
Tyear ... 5.54 515 5.00 4.90 4.20 3.50 3.00
30year ... 6.93 6.15 5.30 5.00 5.00 5.00 4.80
Spread . ... ... 1.08 1.00 0.30 0.10 0.80 1.50 1.80
Consumer price index .................. 2.0 2.1 1.0 0.0 -0.5 -1.0 -1.0
Unemploymentrate .................... 4.9 4.8 5.1 55 6.0 6.5 6.7
" Percentage change in real 1992 dollars in $Billions.
Source: Financial and Statistical Analysis Division, OOC
Table 3—Scenario 3: Rising Prices and Stronger Growth
Item 97:3 97:4 98.1 98:2 98:3 98:4 99:1
Percentage change
Gross domestic product . ....... ... .. ... 3.5 4.3 2.7 3.0 3.5 2.8 2.5
Treasury bills:
Tyear ... 5.54 515 5.65 6.00 6.25 6.50 6.50
30year ... 6.93 6.15 6.85 7.45 7.55 7.55 7.70
Spread . ... ... 1.08 1.00 1.30 1.45 1.35 1.05 1.20
Consumer price index .................. 2.0 2.1 2.3 2.5 2.8 3.1 3.2
Unemploymentrate .................... 4.9 4.8 4.8 4.7 4.5 4.6 4.8
" Percentage change in real 1992 dollars in $Billions, SAAR.
Source: Financial and Statistical Analysis Division, OOC
Table 4—Summary of Macroeconomic Effects on National Banks
No change Macroeconomic scenarios
from Q4 Baseline Recession Growth
Key assumptions: Percentage
Interest rate spread ............ ... . ... 1.00 0.67 0.90 1.27
Unemploymentrate .................... 4.7 5.02 5.96 4.68
Banks at risk: Number of banks
Total ... 34 34 54 44
District distribution in percent
Northeastern . ............. .. ... .. .. ... 8.8 8.8 7.4 6.8
Southeastern . ......... ... . ... . 8.8 8.8 13.0 9.1
Central ... ... . . . 235 23.5 259 27.3
Midwestern . ......... ... ... L 17.6 17.6 1.1 13.6
Southwestern ... ... 20.6 20.6 241 22.7
Western . ... . 20.6 20.6 18.5 20.5
Total ... 100.0 100.0 100.0 100.0

Source: OCC
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Table 5—Commodity Market Prices, Annual 1990-97 and Monthly 1997

Annual: 1990 1991 1992 1993 1994 1995 1996 1997
CPI, 1982-84=100 130.8 136.3 140.4 144.6 148.3 152.5 157.0 160.6
PPI, 1982-84=100 116.3 116.5 117.2 118.9 120.5 124.8 127.7 127.6
Crude Oil $21.48 $20.56 $20.56 $18.46 $17.19 $18.43 $22.15 $20.60
Gold $383.54 | $362.24 | $343.67 | $359.19 | $384.29 | $384.43 | $387.81 | $331.59
Aluminum $0.75 $0.60 $0.58 $0.54 $0.71 $0.86 $0.72 $0.78
Wheat $3.41 $3.15 $3.83 $3.53 $3.78 $4.57 $5.44 $4.12
Cotton $0.71 $0.71 $0.54 $0.57 $0.73 $0.93 $0.80 $0.70
Monthly: Jan-97 Feb—-97 Mar-97 Apr-97 | May-97 | Jun-97 Jul-97 Aug-97 | Sep-97 Oct-97 Nov-97 | Dec-97
CPI, 1982-84=100 159.4 159.7 159.8 160 160.1 160.4 160.6 160.9 161.3 161.6 161.8 161.9
PPI, 1982-84=100 129.7 128.5 127.3 127 127.4 127.2 126.9 127.2 127.5 127.8 127.8 126.7
Crude Oil $25.17 $22.03 | $20.99 | $19.72 | $20.83 | $19.17 | $19.64 | $19.93 | $19.79 | $21.26 | $20.17 $18.32
Gold $356.20 | $345.68 | $351.81 | $344.59 | $344.50 | $341.95 | $325.81 | $324.05 | $323.62 | $323.31 | $308.20 | $289.31
Aluminum $0.76 $0.77 $0.80 $0.77 $0.79 $0.77 $0.76 $0.82 $0.78 $0.78 $0.78 $0.76
Wheat $4.59 $4.52 $4.55 $4.77 $4.45 $4.11 $3.52 $3.81 $3.83 $3.86 $3.79 $3.68
Cotton $0.70 $0.70 $0.71 $0.69 $0.70 $0.72 $0.73 $0.72 $0.71 $0.69 $0.68 $0.64

CPI = All urban consumers, seasonally adjusted, 1982-84 = 100. PP| = All commodities, not seasonally adjusted, 1982-84 = 100

Crude Oil = West Texas intermediate crude spot price, dollars per barrel. Gold = London spot price, P.M. fix, dollars per troy ounce
Aluminum = Ingot spot price, Tuesdays, Midwest, dollars per pound. Wheat = Number 2, Hard, Kansas City spot price, dollars per bushel.
Cotton = 1 1/16 inch string, low-medium grade, Memphis spot price, dollars per pound.

Source: Haver Analytics

Figure 1—Federal Deficit (Surplus)
Percent of GDP

70 72 74 76 78

80 82

84 86 88 90

94 96

98

Figure 2—GDP and Investment
Normalized (1970:1=1.00)
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Figure 3—Private Fixed Investment

Qty. vs. Price: (1970:1=1.00)
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Figure 5—Return on Assets/IOL
Stratum 1: Whole Bank Risk
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Figure 7—Equity to Asset Ratios
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Figure 4—Labor Productivity
1992=100

60

70 72 74 76 78 80 82 84 86 8 90 92 94 96 98

Figure 6—Return on Assets/IOL
Stratum 2: Whole Bank Risk
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Figure 8—Equity to Asset Ratio
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Key indicators, FDIC-insured national banks
Annual 1993-1996, year-to-date through December 31, 1997, fourth quarter

(Dollar figures in millions)

1996, and fourth quarter 1997

Preliminary Preliminary

1993 1994 1995 1996 1997 YTD 1996Q4 1997Q4
Number of institutions reporting .. ......... 3,304 3,075 2,858 2,726 2,597 2,726 2,597
Total employees (FTEs) ................. 868,305 851,311 840,699 850,737 911,425 850,737 911,425
Selected Income Data ($)
Netincome .......... .. ... .. ... ....... $25,553 $26,803 $28,584 $30,498 $35,816 $8,035 $9,343
Net interest income . .................... 80,141 83,958 87,080 94,565 106,641 24,359 26,952
Provision for loan losses .. ............... 9,158 5,500 6,335 9,598 13,032 2,708 3,581
Noninterest income . .................... 45,342 45,906 51,079 56,102 65,425 15,412 17,241
Noninterest expense .. .................. 82,199 83,941 87,591 93,691 104,670 24,699 27,302
Net operating income . .................. 22,742 27,027 28,541 30,097 35,027 7,915 8,918
Cash dividends declared ................ 13,278 17,669 20,516 25,279 28,575 8,206 11,261
Net charge-offs to loan and lease reserve 10,053 5,994 6,459 9,968 12,649 2,822 3,444
Selected Condition Data ($)
Totalassets . ......... ... ... ... ... .. 2,100,548 2,256,008 2,401,017 2,528,057 | 2,893,910 | 2,528,057 2,893,910
Total loans and leases .................. 1,269,271 1,382,855 1,522,677 1,641,464 | 1,840,662 | 1,641,464 1,840,662
Reserve forlosses ..................... 31,520 30,990 31,142 31,992 34,836 31,992 34,836
Securities ... 436,703 414,264 390,549 380,615 452,111 380,615 452,111
Other real estate owned ................. 10,229 5,709 3,396 2,764 2,111 2,764 2,111
Noncurrent loans and leases . ............ 26,310 17,852 17,595 17,223 17,795 17,223 17,795
Total deposits ... ... ... 1,576,725 1,630,171 1,695,817 1,801,043 | 2,004,855 | 1,801,043 2,004,855
Domestic deposits . .................... 1,364,048 1,350,658 1,406,312 1,525,565 | 1,685,304 | 1,525565 1,685,304
Equity capital . ....... ... ... ... .. L 164,660 172,655 189,714 207,167 244,992 207,167 244,992
Off-balance-sheet derivatives . .. .......... 5,434,701 7,570,283 7,914,818 7,488,663 | 8,704,481 | 7,488,663 8,704,481
Performance Ratios (annualized %)
Returnonequity ....................... 16.41 15.99 15.76 15.28 15.01 15.55 15.20
Returnonassets ....................... 1.26 1.24 1.24 1.25 1.29 1.29 1.31
Net interest income to assets .. ........... 3.95 3.87 3.78 3.88 3.83 3.90 3.78
Loss provisiontoassets . ................ 0.45 0.25 0.27 0.39 0.47 0.43 0.50
Net operating income to assets ........... 112 1.25 1.24 1.24 1.26 1.27 1.25
Noninterest income to assets .. ........... 2.23 212 2.22 2.30 2.35 2.47 2.42
Noninterest expense to assets . ........... 4.05 3.87 3.80 3.85 3.76 3.96 3.83
Loss provision to loans and leases ........ 0.75 0.42 0.44 0.61 0.73 0.67 0.79
Net charge-offs to loans and leases . ...... 0.82 0.46 0.45 0.63 0.70 0.69 0.76
Loss provision to net charge-offs . ......... 91.10 91.75 98.09 96.29 103.08 95.94 104.00
Performance Ratios (%)
Percent of institutions unprofitable ......... 5.08 413 3.32 4.77 4.58 7.85 7.66
Percent of institutions with earnings gains 67.86 52.59 66.83 67.87 68.54 57.78 60.76
Nonint. income to net operating revenue . . .. 36.13 35.35 36.97 37.24 38.02 38.75 39.01
Nonint. expense to net operating revenue . . . 65.51 64.64 63.40 62.18 60.83 62.10 61.78
Condition Ratios (%)
Nonperforming assets to assets . ......... 1.76 1.05 0.88 0.80 0.69 0.80 0.69
Noncurrent loans to loans .. ............. 2.07 1.29 1.16 1.05 0.97 1.05 0.97
Loss reserve to noncurrent loans . ......... 119.80 173.59 176.99 185.75 195.76 185.75 195.76
Lossreservetoloans ................... 2.48 2.24 2.05 1.95 1.89 1.95 1.89
Equity capital to assets . ................ 7.84 7.65 7.90 8.19 8.47 8.19 8.47
Leverageratio .......... ... ... ... ..... 7.37 7.39 7.31 7.40 7.43 7.40 7.43
Risk-based capital ratio ................. 12.48 12.47 12.09 11.97 11.88 11.97 11.88
Net loans and leases to assets ........... 58.93 59.92 62.12 63.66 62.40 63.66 62.40
Securitiestoassets ... ... 20.79 18.36 16.27 15.06 15.62 15.06 15.62
Appreciation in securities (% of par) ....... 1.38 -3.84 0.86 0.50 1.1 0.50 1.1
Residential mortgage assets to assets ... .. 21.41 20.43 20.13 19.81 20.11 19.81 20.11
Total depositsto assets . ................ 75.06 72.26 70.63 71.24 69.28 71.24 69.28
Core deposits to assets ................. 59.87 55.16 53.28 54.08 51.59 54.08 51.59
Volatile liabilities to assets . .............. 28.12 29.90 30.29 29.83 31.41 29.83 31.41

12 Quarterly Journal, Vol. 17, No. 1, March 1998



Loan performance, FDIC-insured national banks

(Dollar figures in millions)

Annual 1993-1996, year-to-date through December 31, 1997, fourth quarter 1996, and fourth quarter 1997

Preliminary Preliminary
1993 1994 1995 1996 | 1997 YTD 1996Q4 1997Q4
Percent of Loans Past Due 30-89 Days
Total loans and leases .................. 1.30 1.14 1.26 1.39 1.32 1.39 1.32
Loans secured by real estate (RE) . ... .. 1.56 1.28 1.38 1.45 1.39 1.45 1.39
1-4 family residential mortgages . ... .. 1.39 1.28 1.44 1.63 1.65 1.63 1.65
Home equity loans . ................ 0.86 0.87 1.19 1.04 0.93 1.04 0.93
Multifamily residential mortgages . .. . .. 1.93 1.45 1.15 1.28 1.34 1.28 1.34
Commercial REloans . .............. 1.84 1.26 1.26 1.25 0.95 1.25 0.95
Construction RE loans . ............. 2.39 1.67 1.42 1.63 1.63 1.63 1.63
Commercial and industrial loans* . ... ... 0.83 0.76 0.77 0.89 0.76 0.89 0.76
Loans to individuals . ................ 1.94 1.77 2.16 2.46 2.49 2.46 2.49
Creditcards .............. ... ..... 2.62 2.08 2.35 2.70 2.68 2.70 2.68
Installmentloans . .................. 1.56 1.59 2.04 2.26 2.34 2.26 2.34
All other loans and leases . ........... 0.35 0.34 0.40 0.41 0.46 0.41 0.46
Percent of Loans Noncurrent
Total loans and leases .................. 2.07 1.29 1.16 1.05 0.97 1.05 0.97
Loans secured by real estate (RE) . ... .. 3.01 1.83 1.46 1.27 1.07 1.27 1.07
1-4 family residential mortgages . ... .. 1.32 0.96 0.90 1.10 1.01 1.10 1.01
Home equity loans . ................ 0.65 0.56 0.52 0.47 0.43 0.47 0.43
Multifamily residential mortgages . .. . .. 3.33 3.19 2.21 1.47 1.01 1.47 1.01
Commercial REloans . .............. 4.53 2.81 2.18 1.71 1.27 1.71 1.27
Construction RE loans . ............. 10.49 4.93 3.17 1.31 1.00 1.31 1.00
Commercial and industrial loans* . ... ... 1.77 1.04 1.06 0.87 0.78 0.87 0.78
Loans to individuals . ................ 1.15 1.01 1.18 1.34 1.47 1.34 1.47
Creditcards ...................... 1.38 1.09 1.34 1.70 1.98 1.70 1.98
Installmentloans . .................. 1.02 0.97 1.06 1.04 1.04 1.04 1.04
All other loans and leases . ........... 0.97 0.47 0.32 0.25 0.27 0.25 0.27
Percent of Loans Charged-Off, Net
Total loans and leases .................. 0.82 0.46 0.45 0.63 0.70 0.69 0.76
Loans secured by real estate (RE) . ... .. 0.69 0.29 0.13 0.09 0.06 0.06 0.07
1-4 family residential mortgages . ... .. 0.19 0.14 0.10 0.08 0.08 0.09 0.08
Home equity loans . ................ 0.29 0.25 0.23 0.24 0.18 0.22 0.20
Multifamily residential mortgages . .. . .. 1.03 0.39 0.20 0.09 0.01 0.18 0.01
Commercial REloans ............... 0.91 0.47 0.18 0.02 -0.01 -0.05 0.03
Construction RE loans . ............. 3.21 0.82 -0.01 0.16 -0.10 -0.06 -0.13
Commercial and industrial loans* . ... ... 0.55 0.16 0.10 0.22 0.27 0.26 0.36
Loans to individuals . ................ 1.70 1.49 1.80 2.45 2.86 2.69 3.07
Creditcards ...................... 3.58 3.06 3.40 4.25 4.95 4.52 5.28
Installmentloans . .................. 0.70 0.59 0.76 1.04 1.19 1.21 1.30
All other loans and leases ............ 0.47 -0.08 -0.07 0.09 0.07 0.15 0.06
Loans Outstanding ($)
Total loans and leases . ................. $1,269,271 $1,382,855 $1,522,677 $1,641,464 | $1,840,662 | $1,641,464 $1,840,662
Loans secured by real estate (RE) . ... .. 526,941 562,005 610,405 646,570 725,463 646,570 725,463
1-4 family residential mortgages . ... .. 256,739 282,000 317,521 329,031 363,608 329,031 363,608
Home equity loans . ................ 44,390 46,044 48,836 55,022 67,588 55,022 67,588
Multifamily residential mortgages . .. . .. 16,231 17,081 18,161 20,480 23,346 20,480 23,346
Commercial REloans . .............. 144,827 151,514 157,638 170,359 190,050 170,359 190,050
Construction RE loans . ............. 37,063 33,571 34,736 38,839 47,388 38,839 47,388
Farmland loans .................... 7,601 8,310 8,734 9,046 10,176 9,046 10,176
RE loans from foreign offices ......... 20,091 23,484 24,779 23,794 23,306 23,794 23,306
Commercial and industrial loans . ...... 343,916 370,094 405,630 425,148 508,582 425,148 508,582
Loans to individuals . ................ 249,611 291,799 320,009 356,067 371,496 356,067 371,496
Creditcards ...................... 89,506 111,109 131,228 161,104 168,257 161,104 168,257
Installment loans . .................. 160,105 180,690 188,781 194,963 203,239 194,963 203,239
All other loans and leases . ........... 152,217 162,135 189,490 216,194 237,333 216,194 237,333
Less: Unearned income .............. 3,415 3,178 2,857 2,515 2,212 2,515 2,212

* Includes “All other loans” for institutions under $1 billion in asset size.
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Key indicators, FDIC-insured national banks by asset size
Fourth quarter 1996 and fourth quarter 1997

(Dollar figures in millions)

Less than $100M $100M to $1B $1B to $10B Greater than $10B

1996Q4 1997Q4 |  1996Q4 1997Q4 1996Q4 1997Q4 1996Q4 1997Q4
Number of institutions reporting .......... 1,457 1,377 1,061 1,030 161 147 47 43
Total employees (FTEs) ................ 37,535 35,839 | 119,968 113,307 | 180,076 151,613 513,158 610,666
Selected Income Data ($)
Netincome .......... ... ... ... ...... $184 $198 $887 $800 $1,935 $1,716 $5,029 $6,629
Net interest income . ............. ... ... 772 744 2,949 2,814 5,825 5,296 14,813 18,098
Provision for loan losses .. .............. 51 49 299 265 1,041 1,204 1,317 2,064
Noninterest income . ................... 270 466 1,303 1,237 3,114 3,186 10,725 12,353
Noninterest expense . .................. 727 879 2,654 2,612 4,908 4,626 16,410 19,184
Net operating income . ................. 184 195 887 794 1,916 1,690 4,927 6,239
Cash dividends declared ............... 188 203 709 748 2,141 2,849 5,168 7,460
Net charge-offs to loan and lease reserve . . 45 36 273 220 1,017 1,235 1,487 1,952
Selected Condition Data ($)
Totalassets ........... ... ... ... ..... 71,956 69,069 | 271,742 268,738 | 545362 475,998 | 1,638,997 2,080,104
Total loans and leases ................. 40,149 39,727 | 165,306 163,250 | 363,662 316,046 | 1,072,347 1,321,640
Reserve forlosses .................... 547 531 2,544 2,390 7,758 7,703 21,144 24,212
Securities ... 21,622 19,159 72,393 71,663 97,423 90,309 189,177 270,980
Other real estate owned ................ 115 93 291 256 409 213 1,950 1,549
Noncurrent loans and leases . ........... 461 417 1,568 1,328 3,865 3,465 11,329 12,586
Total deposits ... ... 62,404 59,357 | 223,539 219,480 | 379,066 322,074 | 1,136,034 1,403,944
Domestic deposits . ................... 62,404 59,357 | 223,042 219,014 | 371,171 315,702 868,948 1,091,231
Equity capital ........ ... ... ... 7,430 7,352 25,403 25,543 46,697 44,046 127,638 168,051
Off-balance-sheet derivatives . .. ......... 663 516 5,639 4,602 63,476 59,795 | 7,543,980 8,782,176
Performance Ratios (annualized %)
Returnonequity ...................... 9.99 10.81 14.13 12.65 16.54 15.44 15.79 15.71
Returnonassets ...................... 1.04 1.16 1.32 1.21 1.44 1.46 1.24 1.30
Net interest income to assets . ........... 4.35 4.37 4.40 4.26 4.32 4.50 3.66 3.54
Loss provisiontoassets ................ 0.29 0.29 0.45 0.40 0.77 1.02 0.33 0.40
Net operating income to assets .......... 1.04 1.14 1.32 1.20 1.42 1.44 1.22 1.22
Noninterest income to assets .. .......... 1.52 2.73 1.95 1.87 2.31 2.71 2.65 2.41
Noninterest expense to assets ........... 4.09 5.16 3.96 3.96 3.64 3.93 4.05 3.75
Loss provision to loans and leases .. .. ... 0.51 0.50 0.73 0.66 1.15 1.54 0.50 0.63
Net charge-offs to loans and leases ... ... 0.46 0.37 0.67 0.55 1.13 1.58 0.56 0.60
Loss provision to net charge-offs ... ...... 111.69 134.08 109.61 120.41 102.32 97.47 88.59 105.73
Performance Ratios (%)
Percent of institutions unprofitable ........ 10.64 10.82 4.81 417 4.97 4.08 0.00 2.33
Percent of institutions with earnings gains . 53.67 55.99 60.70 66.89 71.43 60.54 72.34 67.44
Nonint. income to net operating revenue . . . 25.95 38.50 30.64 30.53 34.83 37.56 42.00 40.57
Nonint. expense to net operating revenue . . 69.72 72.70 62.43 64.49 54.91 54.54 64.26 63.00
Condition Ratios (%)
Nonperforming assets to assets ......... 0.80 0.74 0.69 0.59 0.78 0.77 0.83 0.69
Noncurrent loans to loans .. ............ 1.15 1.05 0.95 0.81 1.06 1.10 1.06 0.95
Loss reserve to noncurrent loans . ........ 118.62 127.32 162.19 180.01 200.71 222.31 186.64 192.38
Lossreservetoloans .................. 1.36 1.34 1.54 1.46 2.13 2.44 1.97 1.83
Equity capital to assets ................ 10.33 10.64 9.35 9.50 8.56 9.25 7.79 8.08
Leverageratio ............. .. ... .. .... 10.31 10.44 9.06 9.18 7.77 8.32 6.87 6.88
Risk-based capital ratio ................ 18.04 17.79 15.08 14.96 12.15 12.90 11.31 11.21
Net loans and leases to assets .......... 55.04 56.75 59.90 59.86 65.26 64.78 64.14 62.37
Securitiestoassets ... 30.05 27.74 26.64 26.67 17.86 18.97 11.54 13.038
Appreciation in securities (% of par) ...... 0.13 0.68 0.26 0.90 0.40 1.13 0.69 1.20
Residential mortgage assets to assets .. .. 22.41 22.18 25.33 25.89 22.19 23.02 17.99 18.63
Total depositsto assets . ............... 86.73 85.94 82.26 81.67 69.51 67.66 69.31 67.49
Core depositsto assets ................ 76.70 75.09 72.49 70.97 60.92 58.65 47.76 46.70
Volatile liabilities to assets . ............. 11.49 12.51 15.93 16.84 25.96 25.49 34.22 35.28

14  Quarterly Journal, Vol. 17, No. 1, March 1998



Loan performance, FDIC-insured national banks by asset size

Fourth quarter 1996 and fourth quarter 1997

(Dollar figures in millions)

Less than $100M $100M to $1B $1B to $10B Greater than $10B
1996Q4 1997Q4 1996Q4 1997Q4 1996Q4 1997Q4 1996Q4 1997Q4
Percent of Loans Past Due 30-89 Days
Total loans and leases 1.67 1.63 1.45 1.31 1.62 1.69 1.29 1.22
Loans secured by real estate (RE) 1.43 1.46 117 1.09 1.28 1.26 1.59 1.48
1-4 family residential mortgages 1.80 1.88 1.49 1.36 1.45 1.40 1.72 1.76
Home equity loans 1.18 1.15 0.84 0.80 1.03 0.85 1.07 0.96
Multifamily residential mortgages 0.66 0.87 0.65 0.88 0.70 1.01 1.75 1.55
Commercial RE loans 1.06 1.03 0.80 0.75 1.038 0.92 1.52 1.01
Construction RE loans 1.20 1.22 1.12 1.16 1.76 212 1.77 1.61
Commercial and industrial loans* 2.80 2.56 1.70 1.50 1.28 1.20 0.68 0.61
Loans to individuals 2.45 2.45 2.29 2.19 2.43 2.64 2.50 2.46
Credit cards 3.07 3.21 2.65 2.75 2.56 2.81 2.82 2.59
Installment loans 2.41 2.40 2.16 2.04 2.25 2.39 2.27 2.37
All other loans and leases 0.85 0.93 0.36 0.43
Percent of Loans Noncurrent
Total loans and leases 1.15 1.05 0.95 0.81 1.06 1.10 1.06 0.95
Loans secured by real estate (RE) 1.00 0.96 0.87 0.68 1.15 0.97 1.44 117
1-4 family residential mortgages 0.83 0.82 0.75 0.62 1.33 1.05 1.1 1.09
Home equity loans 0.58 0.38 0.45 0.30 0.44 0.46 0.48 0.44
Multifamily residential mortgages 0.54 0.98 1.12 0.68 0.63 0.66 1.98 1.20
Commercial RE loans 1.22 1.08 1.08 0.77 1.18 1.05 2.22 1.49
Construction RE loans 1.09 1.1 0.77 0.82 0.91 0.82 1.72 1.09
Commercial and industrial loans* 2.75 2.31 1.51 1.41 0.79 0.75 0.79 0.71
Loans to individuals 0.73 0.76 0.85 0.83 1.26 1.57 1.49 1.62
Credit cards 1.12 1.54 1.82 2.00 1.71 2.14 1.69 1.88
Installment loans 0.71 0.71 0.51 0.50 0.66 0.74 1.34 1.25
All other loans and leases 0.44 0.42 0.22 0.26
Percent of Loans Charged-Off, Net
Total loans and leases 0.46 0.37 0.67 0.55 1.13 1.58 0.56 0.60
Loans secured by real estate (RE) 0.09 0.06 0.08 0.06 0.04 0.08 0.07 0.07
1-4 family residential mortgages 0.08 0.06 0.07 0.05 0.07 0.07 0.1 0.09
Home equity loans 0.31 -0.21 0.09 0.13 0.21 0.31 0.24 0.18
Multifamily residential mortgages 0.05 0.30 0.30 0.08 -0.07 0.13 0.27 -0.05
Commercial RE loans 0.09 0.10 0.09 0.06 0.03 0.04 -0.14 0.01
Construction RE loans 0.17 -0.03 0.07 0.03 -0.26 -0.01 -0.01 -0.22
Commercial and industrial loans* 1.44 0.92 0.85 0.81 0.36 0.22 0.15 0.34
Loans to individuals 1.06 1.15 2.28 2.06 3.15 4.41 2.53 2.62
Credit cards 3.43 3.50 5.91 6.26 4.82 6.67 4.14 4.32
Installment loans 0.94 0.98 0.99 0.96 0.98 1.16 1.37 1.42
All other loans and leases 0.22 0.34 0.14 0.03
Loans Outstanding ($)
Total loans and leases $40,149  $39,727 | $165,306 $163,250 | $363,662 $316,046 |$1,072,347 $1,321,640
Loans secured by real estate (RE) 22,541 22,281 94,868 97,275 | 144,855 127,370 384,306 478,536
1-4 family residential mortgages 11,358 11,184 46,878 47,421 69,893 62,720 200,903 242,283
Home equity loans 536 519 5,078 5,004 12,031 10,843 37,377 51,222
Multifamily residential mortgages 503 545 3,044 3,107 5,290 4,752 11,642 14,943
Commercial RE loans 6,249 6,147 30,162 31,131 45,058 37,355 88,891 115,416
Construction RE loans 1,570 1,525 6,497 7,058 10,710 9,795 20,062 29,010
Farmland loans 2,325 2,361 3,203 3,538 1,751 1,759 1,768 2,519
RE loans from foreign offices 0 0 6 16 123 146 23,664 23,144
Commercial and industrial loans 6,812 6,690 28,315 28,405 76,035 63,206 313,985 410,281
Loans to individuals 6,322 6,049 33,549 28,438 | 117,612 106,410 198,585 230,599
Credit cards 311 426 8,616 6,211 67,486 62,988 84,692 98,632
Installment loans 6,011 5,623 24,933 22,227 50,127 43,421 113,892 131,967
All other loans and leases 4,683 4,878 9,043 9,536 25,403 19,243 177,065 203,676
Less: Unearned income 209 170 470 405 244 183 1,593 1,453

* Includes “All other loans” for institutions under $1 billion in asset size.
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Key indicators, FDIC-insured national banks by region
Fourth quarter 1997

(Dollar figures in millions)

Northeast Southeast Central Midwest Southwest West Instilttllions
Number of institutions reporting .......... 297 342 542 493 642 281 2,597
Total employees (FTEs) ................ 259,773 181,033 145,584 70,575 97,153 157,307 911,425
Selected Income Data ($)
Netincome .......... ... ... ... ...... $2,830 $1,401 $1,573 $922 $751 $1,865 $9,343
Net interest income . ............. ... ... 7,685 5,464 4,375 2,254 2,212 4,962 26,952
Provision for loan losses .. .............. 1,243 762 438 378 148 613 3,581
Noninterest income . ................... 6,003 2,919 2,082 1,750 1,347 3,140 17,241
Noninterest expense . .................. 8,493 5,645 3,763 2,233 2,347 4,822 27,302
Net operating income . ................. 2,643 1,366 1,548 906 734 1,722 8,918
Cash dividends declared ............... 1,899 2,975 2,711 728 872 2,076 11,261
Net charge-offs to loan and lease reserve 1,397 468 444 356 162 618 3,444
Selected Condition Data ($)
Totalassets . ......... ... .. ... ... .. 850,966 622,652 470,417 209,024 251,428 489,423 2,893,910
Total loans and leases ................. 531,484 388,905 308,928 143,669 135,445 332,231 1,840,662
Reserve forlosses .................... 11,994 5,962 5,081 2,730 1,886 7,185 34,836
Securities ... 127,821 110,081 80,272 33,034 53,487 47,416 452,111
Other real estate owned ................ 822 405 214 90 123 458 2,111
Noncurrent loans and leases . ........... 6,895 3,151 2,644 1,438 1,048 2,619 17,795
Total deposits ... ... 573,735 406,523 328,847 148,271 202,059 345,420 2,004,855
Domestic deposits . ................... 379,704 372,557 300,004 143,640 195,829 293,570 1,685,304
Equity capital ........ ... ... ... 66,750 53,634 37,844 18,007 20,724 48,033 244,992
Off-balance-sheet derivatives . .. ......... 3,648,713 1,871,732 1,385,070 33,990 50,862 1,714,113 8,704,481
Performance Ratios (annualized %)
Returnonequity ...................... 16.99 10.37 16.29 20.53 14.64 15.52 15.20
Returnonassets ...................... 1.35 0.92 1.35 1.79 1.23 1.53 1.31
Net interest income to assets ............ 3.66 3.60 3.76 4.36 3.61 4.07 3.78
Loss provisiontoassets ................ 0.59 0.50 0.38 0.73 0.24 0.50 0.50
Net operating income to assets .......... 1.26 0.90 1.33 1.75 1.20 1.41 1.25
Noninterest income to assets .. .......... 2.86 1.92 1.79 3.39 2.20 2.58 2.42
Noninterest expense to assets ........... 4.05 3.72 3.23 4.32 3.83 3.96 3.83
Loss provision to loans and leases . ...... 0.95 0.79 0.57 1.06 0.45 0.74 0.79
Net charge-offs to loans and leases ... ... 1.06 0.49 0.58 1.00 0.49 0.75 0.76
Loss provision to net charge-offs ... ...... 88.98 162.83 98.53 106.45 91.39 99.24 104.00
Performance Ratios (%)
Percent of institutions unprofitable ........ 5.39 11.70 4.61 6.90 9.03 9.25 7.66
Percent of institutions with earnings gains 63.30 62.57 61.81 59.63 5717 64.06 60.76
Nonint. income to net operating revenue . . .. 43.85 34.82 32.25 43.71 37.84 38.76 39.01
Nonint. expense to net operating revenue . . . 62.05 67.33 58.27 55.77 65.93 59.52 61.78
Condition Ratios (%)
Nonperforming assets to assets ......... 0.93 0.57 0.61 0.73 0.47 0.63 0.69
Noncurrent loans to loans .. ............ 1.30 0.81 0.86 1.00 0.77 0.79 0.97
Loss reserve to noncurrent loans . ........ 173.94 189.17 192.19 189.86 179.92 274.33 195.76
Lossreservetoloans .................. 2.26 1.53 1.64 1.90 1.39 2.16 1.89
Equity capital to assets ................ 7.84 8.61 8.04 8.61 8.24 9.81 8.47
Leverageratio ............. .. ... .. .... 7.35 7.01 7.51 8.03 7.40 7.74 7.43
Risk-based capital ratio ................ 11.95 11.47 11.61 12.38 12.65 11.94 11.88
Net loans and leases to assets .......... 61.05 61.50 64.59 67.43 53.12 66.41 62.40
Securitiestoassets ... 15.02 17.68 17.06 15.80 21.27 9.69 15.62
Appreciation in securities (% of par) ...... 1.06 1.27 1.12 1.14 0.83 1.18 1.1
Residential mortgage assets to assets .. .. 16.14 27.07 21.31 19.41 20.22 17.24 20.11
Total depositsto assets . ............... 67.42 65.29 69.91 70.94 80.36 70.58 69.28
Core depositsto assets ................ 39.19 53.90 56.58 62.86 64.02 54.24 51.59
Volatile liabilities to assets . ............. 42.00 31.36 27.55 19.67 24.25 25.49 31.41
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Loan performance, FDIC-insured national banks by region
Fourth quarter 1997

(Dollar figures in millions)

Northeast Southeast Central Midwest Southwest West Insti?ultlions
Percent of Loans Past Due 30-89 Days
Total loans and leases .................. 1.35 1.24 1.50 1.48 1.40 1.08 1.32
Loans secured by real estate (RE) . ... .. 1.53 1.32 1.43 1.18 1.67 1.23 1.39
1-4 family residential mortgages . ... .. 1.71 1.60 1.68 1.24 2.07 1.63 1.65
Home equity loans . ................ 1.13 0.92 0.88 0.62 0.88 0.88 0.93
Multifamily residential mortgages . . . ... 1.24 1.09 1.32 1.31 1.78 1.66 1.34
Commercial REloans . .............. 1.14 0.86 1.15 0.85 1.05 0.63 0.95
Construction RE loans .............. 1.08 1.27 215 2.22 1.97 1.63 1.63
Commercial and industrial loans* . ... ... 0.59 0.63 1.14 1.24 0.97 0.56 0.76
Loans to individuals . ................ 2.65 2.36 2.56 2.50 2.15 2.36 2.49
Creditcards ...................... 2.54 3.27 3.20 2.38 2.76 2.65 2.68
Installmentloans . .................. 2.84 1.94 2.39 2.68 2.08 2.03 2.34
All other loans and leases . ........... 0.41 0.48 0.80 0.60 0.39 0.28 0.46
Percent of Loans Noncurrent
Total loans and leases .................. 1.30 0.81 0.86 1.00 0.77 0.79 0.97
Loans secured by real estate (RE) ...... 1.61 0.94 0.84 0.62 1.05 0.98 1.07
1-4 family residential mortgages . ... .. 1.22 1.09 0.84 0.60 0.98 0.95 1.01
Home equity loans . ................ 0.60 0.39 0.33 0.17 0.28 0.47 0.43
Multifamily residential mortgages . . . . .. 1.42 0.71 0.87 0.49 0.40 1.46 1.01
Commercial REloans . .............. 2.46 0.90 0.97 0.64 1.14 1.20 1.27
Construction RE loans .............. 2.19 0.54 1.05 0.77 1.21 0.96 1.00
Commercial and industrial loans* . ... ... 0.88 0.58 0.93 0.99 0.76 0.59 0.78
Loans to individuals . ................ 2.03 1.09 1.08 1.80 0.63 1.22 1.47
Creditcards ...................... 1.74 2.20 2.26 2.59 2.05 1.90 1.98
Installmentloans . .................. 2.52 0.57 0.75 0.68 0.48 0.41 1.04
All other loans and leases . ........... 0.24 0.25 0.33 0.45 0.19 0.26 0.27
Percent of Loans Charged-Off, Net
Total loans and leases .................. 1.06 0.49 0.58 1.00 0.49 0.75 0.76
Loans secured by real estate (RE) ...... 0.13 0.05 0.10 0.03 -0.04 0.05 0.07
1-4 family residential mortgages . ... .. 0.13 0.07 0.06 0.08 0.04 0.06 0.08
Home equity loans . ................ 0.238 0.13 0.22 -0.03 1.25 0.21 0.20
Multifamily residential mortgages . .. . .. -0.02 0.04 0.07 0.00 -0.01 -0.04 0.01
Commercial REloans ............... 0.09 -0.09 0.16 -0.06 -0.07 0.06 0.03
Construction RE loans . ............. -0.17 0.04 -0.06 0.05 -0.48 -0.36 -0.13
Commercial and industrial loans* . ... ... 0.26 0.27 0.37 0.41 0.40 0.58 0.36
Loans to individuals . ................ 3.96 2.28 2.03 3.17 1.80 3.61 3.07
Creditcards ...................... 5.58 4.72 6.27 4.53 4.81 5.20 5.28
Installmentloans . .................. 1.51 1.16 0.88 1.25 1.47 1.78 1.30
All other loans and leases . ........... 0.09 0.15 0.43 0.35 0.14 -0.34 0.06
Loans Outstanding ($)
Total loans and leases . ................. $531,484 $388,905  $308,928  $143,669  $135445 $332,231 | $1,840,662
Loans secured by real estate (RE) . ... .. 168,609 192,976 133,625 55,123 49,595 125,536 725,463
1-4 family residential mortgages . ... .. 83,830 108,230 61,570 26,512 24,238 59,228 363,608
Home equity loans . ................ 15,246 15,943 15,745 3,594 624 16,437 67,588
Multifamily residential mortgages . .. . .. 5,902 5,087 4,648 2,111 1,478 4121 23,346
Commercial REloans ............... 37,165 47,296 39,886 15,740 16,209 33,753 190,050
Construction RE loans . ............. 5,243 14,526 9,316 4,536 5,543 8,223 47,388
Farmland loans .................... 720 1,734 2,439 2,630 1,502 1,150 10,176
RE loans from foreign offices ......... 20,503 159 20 0 0 2,625 23,306
Commercial and industrial loans . ...... 164,099 93,571 83,256 33,567 42,858 91,232 508,582
Loans to individuals . ................ 126,066 63,857 58,247 38,229 27,166 57,932 371,496
Creditcards ...................... 78,603 20,285 12,691 22,427 2,698 31,5653 168,257
Installment loans . .................. 47,463 43,572 45,556 15,802 24,468 26,379 203,239
All other loans and leases . ........... 73,900 38,749 34,053 16,776 16,092 57,763 237,333
Less: Unearned income .............. 1,189 248 252 25 265 231 2,212

* Includes “All other loans” for institutions under $1 billion in asset size.
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Glossary

Data Sources

Data are from the Federal Financial Institutions Examina-
tion Council (FFIEC) Reports of Condition and Income
(call reports) submitted by all FDIC-insured, national-
chartered and state-chartered commercial banks and
trust companies in the United States and its territories.
Uninsured banks, savings banks, savings associations,
and U.S. branches and agencies of foreign banks are
excluded from these tables. All data are collected and
presented based on the location of each reporting
institution’s main office. Reported data may include
assets and liabilities located outside of the reporting
institution’s home state.

The data are stored on and retrieved from the OCC’s
Integrated Banking Information System (IBIS), which is
obtained from the FDIC’s Research Information System
(RIS) database.

Computation Methodology

For performance ratios constructed by dividing an in-
come statement (flow) item by a balance sheet (stock)
item, the income item for the period was annualized
(multiplied by the number of periods in a year) and
divided by the average balance sheet item for the period
(beginning-of-period amount plus end-of-period amount
plus any interim periods, divided by the total number of
periods). For “pooling-of-interest” mergers, prior period(s)
balance sheet items of “acquired” institution(s) are in-
cluded in balance sheet averages because the year-to-
date income reported by the “acquirer’ includes the
year-to-date results of “acquired” institutions. No adjust-
ments are made for “purchase accounting” mergers
because the year-to-date income reported by the
“acquirer” does not include the prior-to-merger results of
“acquired” institutions.

Definitions

Commercial real estate loans—Iloans secured by non-
farm nonresidential properties.

Construction real estate loans—includes loans for all
property types under construction, as well as loans for
land acquisition and development.

Core deposits—the sum of transaction deposits plus
savings deposits plus small time deposits (under
$100,000).

IBIS—OCC's Integrated Banking Information System
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Leverage ratio—Tier 1 capital divided by adjusted tan-
gible total assets.

Loans to individuals—includes outstanding credit card
balances and other secured and unsecured installment
loans.

Net charge-offs to loan and lease reserve—total loans
and leases charged off (removed from balance sheet
because of uncollectibility), less amounts recovered on
loans and leases previously charged off.

Net loans and leases to assets—total loans and leases
net of the reserve for losses.

Net operating income—income excluding discretionary
transactions such as gains (or losses) on the sale of
investment securities and extraordinary items. Income
taxes subtracted from operating income have been
adjusted to exclude the portion applicable to securities
gains (or losses).

Net operating revenue—the sum of net interest income
plus noninterest income.

Noncurrent loans and leases—the sum of loans and
leases 90 days or more past due plus loans and leases in
nonaccrual status.

Nonperforming assets—the sum of noncurrent loans and
leases plus noncurrent debt securities and other assets
plus other real estate owned.

Number of institutions reporting—the number of institu-
tions that actually filed a financial report.

Off-balance-sheet derivatives—the notional value of fu-
tures and forwards, swaps, and options contracts; begin-
ning March 31, 1995, new reporting detail permits the
exclusion of spot foreign exchange contracts. For March
31, 1984 through December 31, 1985, only foreign
exchange futures and forwards contracts were reported;
beginning March 31, 1986, interest rate swaps contracts
were reported; beginning March 31, 1990, banks began
to report interest rate and other futures and forwards
contracts, foreign exchange and other swaps contracts,
and all types of option contracts.

Other real estate owned—primarily foreclosed property.
Direct and indirect investments in real estate ventures
are excluded. The amount is reflected net of valuation
allowances.



Percent of institutions unprofitable—the percent of institu-
tions with negative net income for the respective period.

Percent of institutions with earnings gains—the percent
of institutions that increased their net income (or de-
creased their losses) compared to the same period a
year earlier.

Reserve for losses—the sum of the allowance for loan
and lease losses plus the allocated transfer risk reserve.

Residential mortgage assets—the sum of 1-4 family
residential mortgages plus mortgage-backed securities.

Return on assets (ROA)—net income (including gains or
losses on securities and extraordinary items) as a per-
centage of average total assets.

Return on equity (ROE)—net income (including gains or
losses on securities and extraordinary items) as a per-
centage of average total equity capital.

Risk-based capital ratio—total capital divided by risk
weighted assets.

Risk-weighted assets—assets adjusted for risk-based
capital definitions which include on-balance-sheet as
well as off-balance-sheet items multiplied by risk weights
that range from zero to 100 percent.

Securities—excludes securities held in trading accounts.
Effective March 31, 1994 with the full implementation of
Financial Accounting Standard (FAS) 115, securities

classified by banks as “held-to-maturity” are reported at
their amortized cost, and securities classified as “avail-
able-for-sale” are reported at their current fair (market)
values.

Securities gains (losses)—net pre-tax realized gains
(losses) on held-to-maturity and available-for-sale
securities.

Total capital—the sum of Tier 1 and Tier 2 capital. Tier 1
capital consists of common equity capital plus noncumu-
lative perpetual preferred stock plus minority interest in
consolidated subsidiaries less goodwill and other ineli-
gible intangible assets. Tier 2 capital consists of subordi-
nated debt plus intermediate-term preferred stock plus
cumulative long-term preferred stock plus a portion of a
bank’s allowance for loan and lease losses. The amount
of eligible intangibles (including mortgage servicing
rights) included in Tier 1 capital and the amount of the
allowance included in Tier 2 capital are limited in accord-
ance with supervisory capital regulations.

Volatile liabilities—the sum of large-denomination time
deposits plus foreign-office deposits plus federal funds
purchased plus securities sold under agreements to
repurchase plus other borrowings. Beginning March 31,
1994, new reporting detail permits the exclusion of other
borrowed money with original maturity of more than one
year; previously, all other borrowed money was included.
Also beginning March 31, 1994, the newly reported
“trading liabilities less revaluation losses on assets held
in trading accounts” is included.
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Comptroller’s Report of Operations—1997

Comptroller

The Comptroller's office manages a nationwide staff of
bank examiners and other professional and support
personnel who examine and supervise federally char-
tered national banks and federally licensed branches
and agencies of foreign banks. As of December 31,
1997, there were about 2,600 national banks, represent-
ing about 28 percent of all insured commercial banks in
the United States and 58 percent of the total assets of the
banking system. During the year, national banks gener-
ated about 60 percent of the industry’s earnings.

The Comptroller continued in 1997 to serve as a member
of the board of the Federal Deposit Insurance Corpora-
tion (FDIC), the chairman of the Federal Financial Institu-
tions Examination Council (FFIEC), and a member of the
board of the Neighborhood Reinvestment Corporation
(NRC).

Throughout the year, advice to the Comptroller was
provided by the OCC'’s Executive Committee consisting,
as of December 31, 1997, of the chief counsel, the
ombudsman, the chief of staff, and six senior deputy
comptrollers representing Bank Supervision Operations,
Bank Supervision Policy, Economic and Policy Analysis,
Public Affairs, Administration, and International Affairs.

The Comptroller's personal staff continued to direct,
coordinate, and manage the day-to-day operations of the
office; oversee projects of special interest to the Comp-
troller; and serve as liaison with OCC staff and the staffs
of other regulatory agencies.

Senior Deputy Comptroller for
Bank Supervision Operations

The senior deputy comptroller for Bank Supervision
Operations was responsible for examinations and other
supervision activities in the OCC'’s six districts; the Large
Bank Supervision Department, which supervises the
largest national banks and oversees operations in the
OCC'’s London office; and OCC’s Continuing Education
and Supervision Support departments. Specific respon-
sibilities of the senior deputy comptroller for Bank Super-
vision Operations included directing programs for the
examination and regulation of national banks to promote
the continuing existence of a solvent and competitive
national banking system. The senior deputy comptroller
for Bank Supervision Operations was responsible during
1997 for directing the examination, supervision, and
analysis of almost 2,600 national banks and 70 federal

branches and agencies of foreign banks in the United
States. Supervision of national trust companies, and the
international activities of national banks with global op-
erations, was also the responsibility of the senior deputy
comptroller for Bank Supervision Operations.

Chief Counsel

In 1997, the chief counsel continued the function of
advising the Comptroller on legal matters arising from the
administration of laws, rulings, and regulations governing
national banks. The chief counsel was responsible for
directing the legal functions in and for the OCC, includ-
ing writing and interpreting legislation; responding to
requests for interpretations of statutes, regulations, and
rulings; defending the Comptroller’'s actions challenged
in administrative and judicial proceedings; supporting
the bank supervisory efforts of the office; and represent-
ing the OCC in all legal matters. These duties were
carried out through two deputy chief counsels. One
deputy counsel was responsible for overseeing Bank
Activities and Structure, Enforcement and Compliance,
Litigation, Securities and Corporate Practices, and the
six district counsels; and the other was responsible for
Administrative and Internal Law, Community and Con-
sumer Law, the Counselor for International Activities, and
Legislative and Regulatory Activities.

The chief counsel in 1997 also advised the Comptroller
on policy matters involving corporate activities. The
Comptroller delegated authority for deciding all corpo-
rate applications, including charters, mergers and acqui-
sitions, conversions, and operating subsidiaries of na-
tional banks, to the chief counsel. The responsibilities
under this authority were carried out by the deputy
comptroller for Bank Organization and Structure,
and through three divisions renamed in late 1997—
Washington-Directed Licensing, Licensing Policy and
Systems, and District/Large Bank Licensing—and the
licensing units in each of the OCC'’s six district offices.

In addition, in 1997, the chief counsel advised the
Comptroller on policy matters involving community de-
velopment. The Comptroller delegated authority for de-
ciding national bank community development investment
proposals to the chief counsel that are carried out
through the director for Community Development. In
addition, the chief counsel oversaw Community
Development’s other activities, including policy develop-
ment and research, banker and community development
partner education initiatives, community development
training for examiners and others, provision of advice
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and counsel to the Comptroller in his capacity as a
statutory member of the Neighborhood Reinvestment
Corporation’s board of directors, and publication of the
newsletter Community Developments.

Senior Deputy Comptroller for
Bank Supervision Policy

The senior deputy comptroller for Bank Supervision
Policy is responsible for formulating and disseminating
the OCC'’s supervision policies to promote national banks’
safety and soundness and compliance with laws and
regulations. The department issues policy, guidance,
and examination procedures related to national banks’
commercial, consumer, asset management, capital mar-
kets, and community compliance activities. The depart-
ment also assists in providing specialized training and
examination support to OCC examiners. The senior
deputy comptroller for Bank Supervision Policy is re-
sponsible for coordinating OCC participation in FFIEC
activities and its task forces.

In 1997, the responsibilities and structure of Bank Super-
vision Policy were realigned as part of the OCC'’s overall
restructuring effort. These changes were implemented to
make Bank Supervision Policy more streamlined, effi-
cient, and responsive in meeting the needs of the OCC
and banking community. The Core Policy Division was
created to focus on the OCC’s supervision by risk
process and those policies and activities that cut across
bank size, functions, activities, and products such as
accounting, capital, and management. This division is
complemented by specialized risk divisions that focus on
developing, maintaining, and disseminating policies and
specialized expertise in the areas of community and
consumer policy, asset management, credit, and capital
markets. Responsibilities for international activities and
the OCC’s information systems that previously resided
with the senior deputy comptroller for Bank Supervision
Policy were transferred to other departments.

Senior Deputy Comptroller for
Economic and Policy Analysis

The senior deputy comptroller for Economic and Policy
Analysis was responsible for managing the agency’s
economic research and analysis program, providing
policy advice on issues relating to the condition of the
banking industry and trends in the provision of financial
services, and overseeing preparation of congressional
testimony for the Comptroller. The senior deputy comp-
troller for Economic and Policy Analysis also assisted the
Compitroller in his responsibilities to coordinate the Trea-
sury Department’s efforts in electronic money and bank-
ing. These activities were carried out through the follow-
ing divisions: Economics and Evaluation, Financial and
Statistical Analysis, Bank Research, and Risk Analysis.

24 Quarterly Journal, Vol. 17, No. 1, March 1998

Senior Deputy Comptroller for
International Affairs

In 1997, the senior deputy comptroller for International
Affairs was responsible for OCC'’s international activities,
including providing policy advice and technical exper-
tise and analyses to OCC and the Treasury Department
on international banking and financial matters, including
G-7 summit issues; formulating policies and procedures
for the supervision and examination of federal branches
and agencies of foreign banks; liaison with foreign bank
supervisors and various multilateral groups; and the
analysis of country risk and other internationally related
issues. These responsibilities were conducted in the
International Banking and Finance Department. The se-
nior deputy comptroller represents the OCC on the Basle
Committee on Banking Supervision and the Joint Forum
on Financial Conglomerates.

Senior Deputy Comptroller for
Public Affairs

The senior deputy comptroller for Public Affairs advises
the Comptroller on external relations with the news
media, the banking industry, Congress, consumer and
community organizations, other government agencies,
and the public.

Specific responsibilities include the following: oversee-
ing regular outreach efforts to foster and develop rela-
tionships with the constituencies involved in banking;
tracking legislative developments and responding to
congressional inquiries and requests for support; direct-
ing the preparation and dissemination of information to
help bankers, examiners, community organizations, and
the general public understand the national banking
system, the OCC's supervisory activities, and related
issues; ensuring fair and easy access to the agency’s
public information; coordinating internal communications;
and managing news media relations for the agency.

The senior deputy comptroller for Public Affairs carries
out these responsibilities through the deputy comptroller
for Public Affairs, the special advisor for External Rela-
tions, the executive assistant to the Executive Commit-
tee, and the Congressional Liaison, Banking Relations,
Community Relations, Minority and Urban Affairs, Com-
munications, and Press Relations divisions.

Senior Deputy Comptroller for
Administration

In 1997, the senior deputy comptroller for Administration
was responsible for the efficient and effective administra-
tive functioning of the OCC. Through the deputy comp-
troller for Resource Management, the senior deputy



comptroller for Administration supervised the Human
Resources, Administrative Services, and Minority and
Urban Affairs divisions. Through the chief financial of-
ficer, the senior deputy supervised Financial Services.
The Management Improvement Division and Organiza-
tional Effectiveness Division, including the Office of Di-
versity, were supervised directly by the senior deputy.
Washington office units provided staff assistance and
guidance to district administrative functions.

The senior deputy comptroller for Administration was
also designated by the Comptroller to administer the
OCC'’s equal employment programs.

Ombudsman

In 1997, the ombudsman was responsible for oversee-
ing the national bank appeals process. The primary
ongoing activities of the national bank appeals process
included resolution of individual appeals from national
banks, administration of the examination questionnaire
process, and outreach activities. With the consent of the
Comptroller, the ombudsman has the discretion to su-
persede any agency decision or action during the
resolution of an appealable matter. The ombudsman
often acted as a catalyst to spawn reviews of agency
policies, processes, and procedures as a result of
issues identified through his activities. The ombudsman
also acted as liaison between the OCC and anyone with
unresolved problems in dealing with the OCC regarding
its regulatory activities. The ombudsman functions inde-
pendently, outside of the bank supervision and examina-
tion area, and reports directly to the Comptroller. In
addition, responsibility for the Customer Assistance Group
was transferred to the ombudsman on June 30, 1997
after the Executive Committee approved enhancements
to the previous process, including the centralization of
the Customer Assistance Group. The new process in-
cludes a significantly improved telephone system, which
is consistent with best-in-class call centers, along with a
state-of-the-art case management system designed to
provide assistance at the point of contact. The group will
relocate to Houston, Texas, by the end of the first quarter
of 1998.

Information Technology
Services Department

In 1997, Information Resources Management underwent
a major reorganization. The reorganization included a
name change for the department and the divisions within
the department. The department is now known as Infor-
mation Technology Services (ITS).

The mission of ITS is to become a leader in providing
information technology solutions. Information Technology
Services is led by the chief information officer (CIO) who

has deputy comptroller status and reports directly to the
Comptroller's chief of staff. As the senior information
technology official, the CIO works closely with executive
management to determine the OCC'’s information tech-
nology direction and implement systems that support the
agency’s strategic objectives. In addition, the CIO repre-
sents OCC at Treasury on all information technology
issues and plays a key role in ensuring closer technical
cooperation with other federal financial regulators.

The CIO supervises an administrative staff and three
divisions. The divisions—Customer Services, Information
Services, and Network Services—have been organized
in a team environment that enables greater flexibility of
assignments and allocation of staff expertise. The divi-
sions’ key responsibility is to provide technical support to
all OCC personnel.

The reorganization allowed ITS to refocus its efforts to
provide more timely, quality-oriented customer service.
During the last year, these efforts have included upgrad-
ing the technology tools available to OCC personnel,
including providing a full Pentium platform of computers,
upgrading the OCC'’s operating system to Windows 95,
and fully implementing local area networks throughout
the agency.

Currently, consultants are working with ITS staff to de-
velop a standard information technology architecture
and an updated data architecture that will support
technology efforts into the twenty-first century. To support
these efforts, an Investment Review Board (IRB) has
been established to ensure that all major technology
investments align with OCC business objectives.

Chief Information Officer

The Chief Information Officer (ClO) staff provides admin-
istrative support to the CIO and the ITS divisions. It is
managed by the special assistant to the CIO. There are
three teams—Security; Resource Management; and
Policy, Planning, and Quality Assurance.

During 1997, these teams supported the implementation
of federal guidelines and effectively coordinated CIO
responsibilities. Their key roles include providing support
for the Investment Review Board; planning the informa-
tion technology budget; performing strategic planning
and security functions; and developing policies, proce-
dures, and programs that result in quality technology
application and superior customer service. In addition,
the staff has Treasury liaison responsibilities.

Customer Services

The Customer Services staff consists of information tech-
nology specialists with responsibilities for Washington
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and district information technology services, the help
desk, and depot maintenance functions. The staff pro-
vides front-line customer support including troubleshoot-
ing, fulfilling equipment requests, planning, budgeting,
and making initial contacts on new systems needed to
support the business function.

Major accomplishments in 1997 included the implemen-
tation of the local area networks (LAN) and wide area
network (WAN). The agency’s voice and data telecom-
munications capabilities were upgraded and resulted in
better connectivity for all OCC personnel, regardless of
whether they were in headquarters, the district offices,
duty stations, banks, or hotels.

Customer Services also developed and implemented an
ITS outreach program. The program’s success gained
ITS a reputation for responsiveness and quality customer
service.

Information Services

The Information Services staff is responsible for provid-
ing automated solutions to customer needs and improv-
ing technical support for business processes for more
than 100 existing technology applications. To achieve
these goals, the staff is made up of teams for analysis,
application development and maintenance, research and
desktop configuration, Lotus Notes development, com-
munication delivery, data architecture, year-2000, and
Examiner View activities.
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Major accomplishments in 1997 included making signifi-
cant progress on the year-2000 renovation of systems,
implementing a new desktop configuration, implement-
ing Lotus Notes databases, and providing technology
recommendations for implementing Examiner View.

Network Services Division

The Network Services Division is responsible for data-
base operations, LAN/WAN, mainframe support, and
telecommunications services. The teams within the divi-
sion include Global Server Operations, Network Opera-
tions, and Database Administration. The division is lo-
cated at OCC's Centre Point facility in Landover, Maryland.

The division provides support 7 days a week, 24 hours a
day. They support and maintain the disaster recovery
plan that allows for complete restoration of computer
services within 24 hours if a major disruption or disaster
strikes.

During 1997, the division’s efforts supported the imple-
mentation the local area networks (LAN) in each duty
station and in most large banks. Agency communication
capabilities were expanded by the implementation of
FTS2000 and OCCnet, the new OCC Intranet. In addi-
tion, dial-in capability for the mobile workforce was
significantly improved and video teleconferencing capa-
bilities were implemented at the Washington office, the
district offices, and the Houston duty station for the
ombudsman’s office.



Bank Supervision Policy

Core Policy Division

The Core Policy Division is the focal point for the OCC'’s
core policy platforms that govern how the OCC super-
vises banks. These core policies and activities include
the OCC’s supervision by risk philosophy and its sup-
porting systems and core examination procedures for
large and community banks; policies related to general
bank management and boards of directors; policies and
interpretations on capital, dividends, earnings, and re-
lated bank structure issues; and accounting, reporting,
and disclosure requirements for national banks. The
deputy comptroller for Core Policy chairs the Supervision
Policy and Capital Steering committees—forums for ob-
taining input on supervision policy and capital issues
across functional areas of the OCC.

The division consists of three units: Core Policy Devel-
opment, Capital Policy, and the Office of the Chief
Accountant.

Core Policy Development

Core Policy Development establishes risk-focused poli-
cies and standards for the supervision of national banks.
The unit administers the supervision by risk process,
develops and coordinates OCC supervision policy issu-
ances and publications, and develops and distributes
automated tools and models used in the examination
process.

A major initiative of this unit has been the development of
risk-based examination procedures. During 1997, Core
Policy Development began redesigning the community
and large bank supervision examination structure and
standards. This structure consists of a three-component
template that consistently integrates risk-based supervi-
sion into all aspects of the supervisory process. The
three components are:

o Core knowledge—a database of information that
describes a bank’s culture, risk tolerance, and
other internal and external factors.

. Core assessment—standards or procedures de-
signed to guide examiners in reaching the mini-
mum conclusions regarding risks and CAMELS
ratings.

. Optional procedures—detailed guidance that ex-
plains how to examine specific activities or prod-
ucts that warrant extra attention.

The benefits of this structure include the following: the
enhancement of bank safety and soundness through
greater integration of supervision by risk into the exami-

nation process; a more efficient deployment of OCC
resources, while continuing to minimize burden on the
banking industry; and increased efficiency and consis-
tency through use of a risk-based examination approach.
The introduction of the new structure and standards is
scheduled for 1998.

In response to recent insurance sales authority granted
to banks, Core Policy Development began developing
the guidance on the examination of bank insurance
sales. The agency is scheduled to publish the first
handbook on bank insurance sales in 1998. Other signifi-
cant issues addressed by Core Policy Development
include the continuing development and enhancement of
computerized models used by examiners in their daily
examination activities, the evolution of the quality assur-
ance process, and participation in the development of
automated examination software.

Capital Policy

Capital Policy identifies issues and develops policy to
address emerging risks to bank capital. This includes
developing and maintaining capital regulations and in-
terpretations as well as dividend, income, and expense
policies, often in collaboration with other units of the OCC
as well as other U.S. and international regulatory agen-
cies. This unit ensures that capital policies are effectively
communicated and implemented and provides technical
assistance to examiners, bankers, and advisors on risk-
based capital issues. It also represents the OCC on the
Capital Subgroup of the Basle Committee on Banking
Supervision and participates in the Basle Committee’s
Models Task Force. The Capital Policy unit coordinates
the work of the OCC’s Capital Steering Committee.

In 1997, the unit was instrumental in advancing a number
of proposed interagency changes in the risk-based
capital regulations. A proposed and interim rule eased
the burden of the market risk amendment contained in
12 CFR Part 3, Appendix B. The capital regulation now
permits banks to use their internally modeled measure of
the specific risk inherent in trading activities when calcu-
lating the regulatory capital allocation. Another proposal
would significantly alter the risk-based capital treatment
of recourse and direct credit substitutes in securitization
transactions.

Other proposed changes in capital regulations pub-
lished in 1997 included a proposal to lessen the current
limitation—expressed as a percentage of capital—on
mortgage servicing assets. Another proposal would al-
low banks to include unrealized gains on certain equity
securities in Tier 2 capital. Finally, a proposed amend-
ment to the OCC'’s risk-based and leverage capital
regulations would achieve greater uniformity with the
regulations of the other U.S. bank regulatory agencies.
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This interagency proposal would alter the treatment of
second liens on one- to four-family residential properties,
construction loans on pre-sold residential properties,
and investments in mutual funds. This interagency pro-
posal would also eliminate differences in the regulatory
language setting the minimum leverage ratio.

In December, Capital Policy coordinated a conference
hosted by the FFIEC on the future of bank capital
regulation, “Examining Financial Institutions’ Regulatory
Capital Framework.”

Office of the Chief Accountant

The Office of the Chief Accountant coordinates account-
ing and financial reporting issues, interprets and devel-
ops guidance on generally accepted accounting prin-
ciples related to banks, and identifies emerging
accounting issues. This office’s objectives are accom-
plished through a headquarters and newly structured
district accountant staff. Through representation on the
FFIEC's Task Force on Reports, the office coordinates all
changes and instructions for interagency bank reports,
such as the Consolidated Report of Condition and
Income (call report). In addition, the accounting staff
develops and interprets instructions to the call report.
The office also participates on the Basle Committee on
Banking Supervision to seek harmonization of interna-
tional accounting standards. Further, the financial infor-
mation requirements of the Securities Exchange Act of
1933, applicable to national banks under 12 CFR 11 and
12 CFR 16, is administered by the office.

In 1997, the Office of the Chief Accountant completed its
auditor/examiner cooperation pilot project providing a
foundation for improving communications between bank
auditors and OCC examination staffs. The office also
worked with other FFIEC member agencies to develop
and issue interagency policy guidance on internal audit
and outsourcing of the audit function. In addition, staff
continued to lead the interagency efforts to revise the call
report in a manner consistent with a bank’s public
reporting to reduce burden and, substantially revised the
Bank Accounting Advisory Series. During the year, this
office also provided guidance and training on emerging
accounting and reporting issues and coordinated the
OCC response to proposed new accounting standards
of the FASB. Principal areas of activity included the
FASB’s derivatives proposal, accounting for transfers
and servicing of financial assets and extinguishments of
liabilities (FASB 125), and unique asset securitization
transactions involving complex recourse issues. Addi-
tionally, staff members provided responses to numerous
questions from examiners, bankers, and other OCC
divisions regarding accounting, capital, and call report
preparation.
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Credit Risk Division

The Credit Risk Division supports field examiners and
provides policy direction on bank lending activities. The
division sponsors the Retail Credit Committee and the
National Credit Committee which have representatives
from the OCC's districts, large banks, economics, and
community development unit. The committees are re-
sponsible for identifying and analyzing emerging issues
and trends that affect bank lending activities and devel-
oping policies to address these issues. The National
Credit Committee completed its third annual national
underwriting survey in 1997.

The division is also the OCC'’s principal representative in
various areas of credit expertise when interacting with
internal or external OCC customers such as elected
officials, industry, community groups, examiners, or when
collaborating with the FFIEC and other interagency par-
ties. In 1997, the unit provided guidance to bankers and
examiners through revised Comptroller's Handbook sec-
tions and other issuances on lease financing, credit
scoring, classification of life insurance policies, and
allowance for loan and lease losses. Division staff led or
actively participated in several important initiatives re-
lated to risk analysis, identification, and response. These
initiatives involved subprime lending, portfolio credit risk
management, retail credit classification, small business
lending, and lending in Indian country.

Division staff has also participated in several outreach
meetings with district offices and the industry. These
included presentations to groups such as Women in
Housing and Finance, Robert Morris Associates, and
American Banker and Strategic Research. One staff
member continues to provide assistance to the National
Bank of Poland in developing an off-site surveillance
system.

Additionally, Credit Risk is responsible for identifying
training needs for field staff and formulating the appropri-
ate training. The division conducted two educational
seminars in 1997 and also established a retail credit
training program.

Treasury and Market Risk Division

The Treasury and Market Risk (T&MR) Division is the
focal point for the OCC’s supervisory efforts relating to
asset/liability management, trading and dealing activi-
ties, securitization, mortgage banking, financial deriva-
tives, and emerging market products. The division iden-
tifies and addresses supervisory issues regarding national
bank capital markets activities and provides policy direc-
tion as well as examination guidance through the issu-
ance of banking bulletins and handbook sections. The



Treasury and Market Risk Division also publishes a
quarterly report that highlights trends and risk levels
regarding derivatives activities in the U.S. banking system.

Treasury and Market Risk completed several significant
projects during 1997. The division published the follow-
ing three sections of the Comptroller’s Handbook:

o “Risk Management of Financial Derivatives” (Janu-
ary 1997) was revised and updated to reflect the
evolution of the derivative markets and risk man-
agement practices in recent years.

. “Interest Rate Risk” (June 1997) is a new section
that provides guidance on effective interest rate
risk management practices. This booklet includes
examination procedures to be used in large banks
and in community banks with high or moderate
interest rate risk with increasing exposure. The
booklet also serves as a reference source on
interest rate risk.

. “Asset Securitization” (November 1997) represents
the OCC's inaugural handbook section on the
subject. The booklet provides a comprehensive
review of securitization benefits, risks, and pruden-
tial risk management techniques. The booklet serves
as an introductory guide for banks embarking on
securitization activities and an overview for institu-
tions expanding on them. It provides thorough
examination guidance for examiners and bankers.

Another major project was the proposal to revise the
FFIEC Policy on Securities Activities issued for comment
in October 1997. This proposal is designed to modernize
the policy describing how bankers and examiners should
assess mortgage derivative products. It would also make
the policy statement consistent with the risk-based su-
pervision approaches in place at each of the bank
regulatory agencies.

In 1997, T&MR administered the Capital Markets Training
Program for 150 examiners who primarily perform capital
markets supervision work. The division sponsored train-
ing seminars covering topics such as fixed income
securities, advanced trading, securitization, managing
risks with derivatives, advanced financial products and
risk management practices, portfolio risk measurement
techniques, and credit derivatives. Treasury and Market
Risk also continued its efforts to revise and restructure
the OCC’s capital markets training curriculum for OCC
examiners at all levels.

Other major 1997 T&MR initiatives included upgrading
OCC-wide understanding of asset securitization, devel-
oping advanced understanding of credit derivatives and
how they can be used to manage credit concentrations,
refining management information capabilities, and ensur-

ing that both banks and OCC staff are aware of structural
changes in bank funding.

Asset Management Division

The Asset Management Division was restructured in
1997. The division is now responsible for the develop-
ment and coordination of supervisory policies for na-
tional banks’ asset management activities including tra-
ditional fiduciary activities, investment advisory services,
and the retail sale of nondeposit products. National
banks are in the asset management business when they
manage or sell investment products for a fee.

The Asset Management Division initiated projects in
1997 to improve the supervision of asset management
activities in national banks. Some of these projects
include developing supervisory guidance for private
banking services; fiduciary risk management systems;
fiduciary risk-based audit, systems and operations; and
trust company supervision. In addition, the division is
working to develop a supervisory monitoring system and
database to support the examination of asset manage-
ment services in national banks. The division made
numerous presentations and issued guidance on the
impact of the revised 12 CFR Part 9—Fiduciary Activities
of National Banks; Rules of Practice and Procedure. The
division also actively participated in an interagency effort
to revise and modernize the Uniform Interagency Trust
Rating System.

The Asset Management staff participated in numerous
industry meetings throughout the year. In addition, the
division organized and sponsored the OCC'’s first annual
Asset Management Seminar with a focus on risk man-
agement. The monthly “Asset Management Digest” con-
tinues to communicate industry news to asset manage-
ment examiners. The staff also assisted in examinations
of national banks, resolved consumer complaints, and
responded to inquiries from bankers.

Community and Consumer
Policy Division

The Community and Consumer Policy Division (CCP) is
responsible for establishing and maintaining supervision
and examination policies and procedures governing
community reinvestment and development, fair lending,
Bank Secrecy Act (BSA) reporting and record keeping,
anti-money-laundering, and consumer protection.

Community Reinvestment Act

Under the Community Reinvestment Act (CRA), the OCC
must assess a national bank’s record of helping to meet
the credit needs of its entire community, including low-
and moderate-income neighborhoods, consistent with
safe and sound operation and to consider the bank’s
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record in its evaluation of an application for a deposit
facility.

In 1997, the OCC, along with the other federal financial
institution regulators, completed the implementation of
the revised CRA regulation that focused on a bank’s
actual CRA performance. The OCC began examining
large banks using the lending test, investment test, and
service test. Also, in 1997, the OCC, together with other
federal financial institution regulators, supplemented and
amended its “Interagency Questions and Answers on
Community Reinvestment” to provide further guidance
and clarification on the CRA regulation to the banking
industry and the public.

Community Reinvestment and
Development Specialists (CRDS)

In 1997, two individuals were assigned to each of the
OCC'’s six districts as community reinvestment and de-
velopment specialists (CRDS). They were available to
assist banks and nonbank community development part-
ners in pursuing the development goals of local commu-
nities. This program also has a coordinator who is the
primary liaison to the large bank program and Bank
Supervision Operations.

On an ongoing basis, the CRDS were involved in the
following activities in 1997:

. Establishing working relationships and facilitating
partnerships among bank, community develop-
ment (CD) corporations, other CD intermediaries,
and the OCC.

L Encouraging bank investment, lending, and ser-
vices for low- and moderate-income persons and
small businesses.

. Advising national banks; community development
organizations; local, state, and federal govern-
ments; and bank examiners on bank compliance
with the Community Reinvestment Act and the
expansion of access to credit and capital.

. Providing training and technical assistance in the
areas of economic and community development
lending and investment, finance of affordable hous-
ing development, and small business finance.

Fair Lending

As a result of fair lending examinations conducted in
1997, the OCC made two referrals to the Department of
Justice of pattern or practice violations of the Equal
Credit Opportunity Act. In addition, in accordance with
the OCC’s memorandum of understanding with the U.S.
Department of Housing and Urban Development (HUD),
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43 complaints involving potential Fair Housing Act viola-
tions were referred to HUD for administrative processing
and, if appropriate, investigation.

The OCC took several steps to improve its supervision of
fair lending matters. It issued internal procedures for
conducting pre-application, matched-pair testing to look
for possible discrimination at the inquiry stage of the
credit process. It also issued new fair lending examina-
tion procedures to replace the interim procedures that
had been in effect since 1993.

Bank Secrecy Act and
Anti-Money-Laundering

The Currency and Foreign Transaction Reporting Act,
also known as the Bank Secrecy Act (BSA), requires
financial institutions to file certain currency and monetary
instrument reports, file suspicious activity reports, and
maintain records for possible use in criminal, tax, and
regulatory proceedings.

The “Bank Secrecy Act” Comptroller’s Handbook section
(large bank) was published in September 1996. The
procedures reflect a shift of emphasis from technical
compliance with the record-keeping requirements to
evaluation of bank money-laundering prevention and
suspicious activity reporting (SAR) practices. In addition,
work began in 1997 to update the OCC’s “Community
Bank Consumer Compliance” (August 1995) examina-
tion procedures handbook section to reflect the change
in emphasis.

During 1997, the National Anti-Money-Laundering Group
was formed to serve as the agency’s focal point for BSA/
anti-money laundering supervision. The group worked on
developing interagency “Know Your Customer” (KYC)
rules, conducted interagency training programs, and
discussed methods to identify banks that may be tar-
geted by money launderers.

Consumer Protection

The OCC’s annual percentage rate computer program, a
tool used to verify the accuracy of annual percentage
rates and finance charges, was revised in 1997 to reflect
changes in legal tolerances. The revised program was
issued in beta (final testing) form on the OCC'’s Internet site
(http://www.occ.treas.gov). The final version of the pro-
gram is expected to be released in the first half of 1998.

In 1997, the Community and Consumer Policy Division
participated in an interagency group that developed
flood insurance guidance to help financial institutions
meet their responsibilities under federal flood insurance
legislation. The interagency guidance, provided in the
form of questions and answers, was published in the
Federal Register, on July 23, 1997, by the FFIEC.



Bank Supervision Operations

Supervision Support Department

The Supervision Support Department was created dur-
ing 1997 as part of the reorganization of Bank Supervi-
sion Operations. The primary role of the unit is to support
other Bank Supervision Operations divisions, including
field examiners. The Supervision Support Department
includes four distinct divisions: Special Supervision and
Fraud, Supervisory Data, Special Projects and Programs,
and Quality Assurance. The Supervision Support Depart-
ment supervises troubled banks, coordinates the OCC’s
Shared National Credit Program, administers the uniform
commission examination, and produces information about
banks supervised by OCC and information about OCC'’s
internal processes.

Special Supervision/Fraud Division

The Special Supervision/Fraud Division supervises na-
tional banks in the most critical condition, monitors
failing banks, coordinates bank closings, and helps
determine OCC policy for the examination and enforce-
ment of problem banks. Special Supervision also partici-
pates in various projects such as the creation of the
National Management Information System reports, the
Economic Downturn task team, and the National Anti-
Money-Laundering group. Special Supervision/Fraud also
participated in the development of the new Problem
Bank School, which will be offered starting in 1998.

Special Supervision/Fraud is the focal point for managing
most critical bank situations in which the potential for
failure is high. An anticipatory approach is used in
resolving these critical bank situations. The division
deals with each bank individually, employing enforce-
ment and administrative tools best suited to that bank’s
problems. Special Supervision/Fraud approves the scope
of examination activities, holds meetings with manage-
ment and boards of directors, reviews corporate applica-
tions, and processes reports of examination and corre-
spondence for these banks. The division also helps
problems banks identify all possible sources of outside
capital.

The Special Supervision/Fraud Division also provides
general advice and guidance on problem bank issues to
district offices and other OCC units, and develops exami-
nation strategies to enhance OCC'’s relationship with
problem banks. It also provides information on problem
banks and bank failures to various publications. The
division participates in District Supervision Review Com-
mittee meetings to discuss plans of action for delegated
problem banks.

Special Supervision/Fraud also consists of fraud special-
ists located in each district and at headquarters. They
serve as liaisons for field staff and management on fraud
related issues. They may participate in examinations in
order to provide expertise in complex investigations.
They advise district staff and may conduct outreach
meetings on various fraud topics. The specialists also
develop contacts with law enforcement organizations
and other agencies on matters relating to fraud.

Large Bank Supervision
Department

The Large Bank Supervision Department supervises all
national bank subsidiaries of the following 33 companies:
ANB Ambro North America; BancOne Corporation;
BankAmerica Corporation; Bank of Boston Corporation;
Barclays Global Investors, N.A.; Barnett Banks, Inc.;
Chase Manhattan Corporation; Citicorp; CoreStates Fi-
nancial Corporation; First America Bank Corp.; Firstar
Corporation; First Chicago NBD Corporation; First Secu-
rity Corporation; First Tennessee National Corp.; First
Union Corporation; Fleet Financial Group; Huntington
Bancshares; KeyCorp; MBNA Corp.; Mellon Bank Corpo-
ration; Mercantile Bancorporation; National City Corp.;
NationsBank Corporation; Norwest Corporation; PNC
Bank Corp.; Republic New York Corporation; SouthTrust
Corporation; Suntrust Banks, Inc.; Union Bancal Corpo-
ration; Union Planters Corporation; U.S. Bancorp;
Wachovia Corp.; and Wells Fargo Corporation. As of
September 30, 1997, these 33 holding companies held
assets of $2.8 trillion. Under these companies, there are
192 national banks with total assets of $2.2 trillion,
representing 79 percent of the total assets of the national
banking system, but only 7.3 percent of the charters.

The department is headed by three deputy comptrollers,
each managing a portfolio of banks and directly super-
vising examiners-in-charge of the respective institutions.
The field examining staff is divided into eight geographi-
cally based teams. These teams consist of field examin-
ers who support the continuous supervision efforts in
each bank. The department also maintains a team in
London. This team provides examination and supervision
support for European affiliates and branches of national
banks. It plays a major role in monitoring developments
in the European financial markets.

The department’s philosophy is one of continuous super-
vision to assess the condition and risk profile of the bank
and to take appropriate supervisory and regulatory ac-
tion when necessary. To implement this philosophy,
supervisory strategies are developed annually for each
large bank company and are updated quarterly. Strate-
gies are continuous and relate closely to each company’s
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condition, risk profile, economic factors, and market-
place developments. A major component of each strat-
egy is the communication plan. This plan must maintain a
strong, consistent, and frequent two-way dialogue with
bank management and its board of directors.

To effect these strategies, a program of both onsite and
office examinations and reviews are employed. Examina-
tions are conducted to meet the requirements of the
Federal Deposit Insurance Corporation Improvement Act
of 1991 and subsequent amendments. Areas of special
supervisory emphasis in 1997 included supervisory ini-
tiatives in retail credit (credit cards), credit underwriting,
asset-based lending, and year-2000 compliance.
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Continuing Education

Continuing Education (formerly Training and Performance
Development) is responsible for all agency course devel-
opment, maintenance, and delivery. It also manages a
cadre of reserve examiners and provides customized
services throughout the agency regarding organizational
and management development. During 1997, Continuing
Education developed a Problem Bank School and an
External Training Program, which allows employees
greater flexibility in selecting outside training.



Office of the Chief Counsel

Administrative and
Internal Law Division

The Administrative and Internal Law Division (AIL) con-
tinued to have responsibility for providing legal advice
and service on issues and matters relating to the OCC’s
management and operations as a federal agency. The
division also continued to be responsible for assisting the
chief counsel in various aspects of the Law Department’s
internal operations.

Most of the division’s personnel have specialized experi-
ence in one of four major areas associated with the
OCC’s administrative functions: personnel, procurement,
ethics, and information law. In addition to these areas,
service and assistance have also been provided on
matters relating to the OCC's fiscal operations as well as
a broad range of more general administrative law issues.

During 1997, AIL provided service and assistance on
matters and issues arising from the agency’s internal
restructuring. It also provided advice and service associ-
ated with significant changes made to certain of the
agency’s administrative policies. As in previous years, the
division also continued to administer the OCC’s ethics
program in conjunction with the district legal staffs.

Bank Activities and
Structure Division

The Bank Activities and Structure Division (BAS) pro-
vides legal advice on corporate structure matters such
as chartering national banks, branching, main office
relocations and designations, operating subsidiaries and
investments in other entities, mergers and acquisitions,
interstate operations, management interlocks, and
changes in bank control. The division also advises on
issues relating to general bank powers, special purpose
banks, lending limits, leasing activities, loans to insiders,
affiliate transactions, bank premises, other real estate
owned, and failing banks. These questions arise under
such laws as the National Bank Act, Riegle-Neal Inter-
state Banking and Branching Efficiency Act, Federal
Reserve Act, Federal Deposit Insurance Act, Bank Hold-
ing Company Act, Bank Merger Act, Change in Bank
Control Act, Depository Institution Management Inter-
locks Act, and the Financial Institutions Reform, Recov-
ery, and Enforcement Act.

The division provides legal advice and service to other
units within the OCC, such as Bank Organization and
Structure, Multinational Banking, the Chief National Bank
Examiner’s Office, Capital Markets, International Banking
and Finance, and Special Supervision. In addition, BAS
provides advisory services to national banks, the bank-

ing bar, and the public. In developing its legal positions,
the division works closely with other Law Department
units, including the OCC's district legal staffs.

Significant BAS legal opinions and activities during 1996
are summarized below:

o Automated loan machines. BAS provided the first
legal analysis of automated loan machines follow-
ing passage of the Economic Growth and Regula-
tory Paperwork Reduction Act of 1996. This legisla-
tion removed automated teller machines (ATMs)
and remote service units (RSUs) from the definition
of “branch” under the McFadden Act. The analysis
concluded that automated loan machines are ATMs
or RSUs, and therefore such machines that are
owned or rented by national banks are not subject
to geographic branching restrictions. This interpre-
tation will enhance the ability of national banks to
provide service to the public.

. Corporate manual. BAS provided legal advice and
consultation during the year to the Bank Organiza-
tion and Structure Division for its revision of the
Compitroller's Manual for Corporate Activities. This
manual contains detailed information on the OCC’s
licensing procedures.

. Expanded activities. BAS provided legal support
for several matters relating to real property. The
division prepared legal analysis for an interpreta-
tion concluding that national banks can, pursuant
to 12 USC 24(7) and 12 CFR 23, lease real property
that is incidental to a permissible lease financing of
personal property. BAS also provided the legal
analysis for the OCC's first approval of a national
bank operating subsidiary that provides flood certi-
fication for real estate loans, that is, the subsidiary
performs research and certifies to real estate lend-
ers whether or not property securing real estate
loans is located in a flood plain, making flood
insurance necessary. BAS also provided legal analy-
sis for an interpretive letter concluding that shared
appreciation mortgages are “adjustable-rate mort-
gages” under OCC regulations at 12 CFR 34. This
decision also affected state-chartered banks, un-
der a federal statute giving them parity with na-
tional banks in this area.

. Interstate operations. The division was significantly
involved in implementing provisions of the Riegle—
Neal Interstate Banking and Branching Efficiency
Act that took effect in 1997. Certain types of
interstate mergers between national banks became
permissible on June 1, prompting many bank hold-
ing companies to merge together their subsidiary
banks in different states. Some of these “interstate
rollups” involved as many as 23 banks, and BAS
performed the legal analysis for these transactions.
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BAS provided the legal analysis for the OCC’s
approval of the merger, through intermediate steps,
of insured and uninsured national trust banks in
different states, resulting in the first interstate na-
tional trust bank approved under the Riegle-Neal
Act. The decision also concluded that the resulting
bank could exercise fiduciary powers in both states
in which it operated. BAS also provided legal
support for the first approvals of de novo interstate
branches in a number of states, pursuant to author-
ity under the Riegle-Neal Act that took effect on
June 1.

. Investments in subsidiaries. As in prior years, BAS
provided legal advice and support for corporate
applications and opinion requests relating to in-
vestments in subsidiaries. For example, BAS pro-
vided legal analysis for the approval of a national
bank’s 50-percent investment in a credit card mer-
chant processing subsidiary. The decision was of
interest because it concluded that a non-control-
ling, 50-percent equity interest should be subject to
the four-part test for minority investments rather
than the OCC’s operating subsidiary regulation, 12
CFR 5.34. BAS also provided legal analysis for the
approval of a national bank’s minority investment in
a limited liability company that produces home
banking and financial management software.

BAS also provided the legal analysis for an
interpretive letter concluding that a number of fees
charged in connection with loans constitute interest
for purposes of 12 USC 85. This was part of a
series of BAS opinions clarifying the interest rate
authority of national banks under that statute.

o Thrift institutions. BAS provided legal analysis for a
number of corporate applications involving national
banks and thrift institutions. One such application
involved the conversion of four federal savings
banks to national banks, and addressed a variety
of issues that can arise in such a transaction,
including legal authority, retention of branches, and
treatment of nonconforming assets and liabilities.
BAS also provided legal analysis for several trans-
actions in which thrift institutions were acquired by
and merged into national banks. In addition, the
division provided the legal analysis to permit the
conversion of a state-chartered, mutual savings
bank into a national bank, while still retaining the
mutual form of ownership. This was the first trans-
action of this kind.

Community and
Consumer Law Division

The Community and Consumer Law Division (CCL) pro-
vides legal interpretation and advice on consumer pro-
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tection, fair lending, and community reinvestment issues.
The division is also responsible for providing legal advice
on issues related to bank community development pow-
ers and activities, including activities conducted within
the bank, investments in community development corpo-
rations and projects, and participation in community
development financial institutions. In addition, the divi-
sion provides advice regarding community protests of
mergers and acquisitions by national banks.

In 1997, CCL worked with the other federal regulatory
agencies on a number of significant projects which
included issuance of “Revised Questions and Answers
concerning the Community Reinvestment Act (CRA)
Regulations;” implementing limitations placed on inter-
state deposit offices by the Interstate Banking and
Branching Efficiency; and developing a consumer edu-
cation brochure on mortgages, mortgage lenders, credit
problems, loan pricing, and negotiations. The division is
also participating in an intra-agency working group that
is focusing on electronic banking and payments, includ-
ing smart cards and EFT ‘99.

Within the OCC, CCL is the primary source of legal
assistance and service to the agency’s supervisory
personnel and community development specialists as
well as national banks, the banking bar, and the public
with respect to consumer protection, fair lending, and
community reinvestment issues. In this capacity, the
division’s staff provided the legal analysis for a significant
number of opinions issued in 1997 that addressed the
CRA. These opinions are summarized below.

Application of Lending, Investment, and Service
Tests to Bank Products and Investments

The CCL division addressed issues pertaining to banks’
loans and grants supporting a social service agency’s
programs, including its Family Loan Program, which
provides small loans to low-income parents to pay for
unexpected expenses that might interfere with their
ability to keep a job or stay in school. In a letter the
division stated that banks may receive positive consider-
ation under the Community Reinvestment Act (CRA)
regulations for grants and loans supporting the social
service agency’s programs. It also opined for the first
time that, if a bank services Family Loan Program loans
for the social service agency, the bank may receive
positive consideration for that activity as a community
development service under the regulations’ service test.

The CCL division also clarified, for the first time, that
banks may receive positive consideration for qualified
investments under the CRA regulations regardless of
whether the investments are made directly in a commu-
nity development project or indirectly through an equity
fund that finances community development projects.



Also CCL issued a letter which provides, for the first time,
guidance to examiners about how to determine whether
an activity has a “primary purpose” of community devel-
opment when it is not readily apparent that a majority of
the individuals or the area benefitted by the project are
low- or moderate-income. The letter explains that, in
such instances, examiners would evaluate whether the
express, bona fide intent of the project is community
development, as defined in the CRA regulations; whether
the project is structured to achieve the expressed com-
munity development purpose; and whether the project is
reasonably certain to accomplish the community devel-
opment purpose.

The CCL division also opined, for the first time, that a
security backed by home mortgage loans to low- and
moderate-income individuals may be favorably consid-
ered in a bank’s CRA evaluation as a qualified investment
if the loans backing the security are located in the bank’s
assessment area(s) or a broader statewide or regional
area that includes the bank’s assessment area(s).

The division also stated in a letter that, in evaluating a
bank’s qualified investments, examiners will consider the
dollar amount of all qualified investments that are re-
corded on a bank’s books according to generally ac-
cepted accounting principles (GAAP). The letter clarifies,
for the first time, that examiners will include both new and
outstanding investments, as well as the dollar amount of
legally binding commitments recorded by the institution
according to GAAP. The letter notes that, although
institutions may exercise a range of investment strate-
gies, institutions making the same dollar amount of
investments over the same number of years, all else
being equal, would receive the same level of consider-
ation under the CRA.

Finally, CCL also opined in a letter that if a bank’s
activities in connection with a financial services educa-
tion program are targeted to low- and moderate-income
individuals, examiners may give them favorable consid-
eration when evaluating the bank’s CRA performance.
The letter states, for the first time, that student wages,
paid in connection with the financial services education
program, for short-term, compensated, on-the-job train-
ing for low- and moderate-income students may be
evaluated as a qualified investment.

Other Matters

In 1997, CCL also played an active role on the OCC'’s
National Fair Access Committee, and in the development
of the brochure, A Guide to Mortgage Lending in Indian
Country. The division also provided advice and legal
expertise in the development of large bank CRA and fair
lending examination procedures, examination procedures
for consumer compliance exams of community banks,

and examination procedures to implement the changes
to the Fair Credit Reporting Act.

Additionally, CCL staff also provided legal guidance
regarding CRA protests on several bank mergers and
acquisitions during 1997.

Counselor for
International Activities

The Counselor for International Activities (IA) serves as
the Law Department’s focal point for international bank-
ing issues relating to foreign banks’ operations in the
United States, as well as foreign operations of domestic
banks. On such issues, |IA provides legal advice to
OCC supervisory offices and other divisions of the Law
Department.

In 1997, IA provided advice on a number of issues
relating to cooperation and exchange of information
among bank supervisors of various countries. For in-
stance, it has:

. Provided counsel on matters arising in the Basle
Committee for Bank Supervision and the Joint
Forum on Financial Conglomerates as these groups
studied exchange of information and cooperation
by supervisors of financial institutions;

. Worked closely with Treasury Department and other
regulators in addressing these issues in the G-7
context; and

o Worked closely with the Federal Reserve Board on
issues relating to bilateral arrangements with
other bank supervisors to exchange supervisory
information.

The IA also continued to work on other issues considered
by the Basle Committee for Bank Supervision, and has
continued to work closely with the Treasury Department
on regulatory and supervisory matters regarding interna-
tional banking and trade.

In 1997, |IA also provided advice on legal issues regard-
ing the authority of foreign banks to establish federal
branches and agencies, intra- or interstate, in the United
States. For example, it clarified the ability of a foreign
bank to establish an initial branch in Florida, or to
establish an additional interstate branch in Florida. Simi-
larly, IA worked on a number of legal issues arising from
mergers of foreign banking institutions and the impact of
those mergers on the US operations of the involved
institutions. It has also provided counsel to other depart-
ments of the Law Department in the preparation of
proposed or final regulations involving foreign banks.
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Enforcement and
Compliance Division

The Enforcement and Compliance Division (E&C), in
conjunction with the districts, recommends administra-
tive actions and litigates these actions on behalf of the
OCC in administrative proceedings. E&C may defend
actions if they are challenged in United States courts of
appeals. E&C defends challenges to temporary cease-
and-desist orders and suspensions which have been
filed in district court. The division supports criminal law
enforcement agencies and provides advice on enforce-
ment and compliance issues to senior OCC officials.

Administrative Actions

Enforcement and Compliance is responsible for
nondelegated actions, while the OCC’s districts are
responsible for delegated actions. In adjudicating its
administrative cases, E&C held numerous pre-hearing
conferences and represented the OCC in two adminis-
trative hearings in 1997.

During 1997, the OCC issued 20 cease-and-desist or-
ders against individuals, including 14 restitution orders.
Restitution ordered and/or paid in 1997 totaled $1.8
million. The OCC imposed 18 civil money penalties
(CMPs) on individuals. CMPs ordered and/or paid in
1997 totaled $706,400. The OCC issued 38 removal
orders, 12 letters of reprimand, and 39 supervisory
letters to individuals. Five cease-and-desist orders, and
two CMPs were issued against banks. The OCC also
negotiated 15 formal agreements, 9 memoranda of un-
derstanding, and 6 commitment letters with banks. A
comprehensive listing and description of enforcement
actions taken by the OCC in the first half of 1997 can be
found in the September issue of the Quarterly Journal
and elsewhere in this issue for the last half of 1997. In
addition, E&C continued its Fast Track Enforcement
Program (initiated in 1996), which helps ensure that bank
insiders and employees who have committed criminal
acts involving banks, but who are not being criminally
prosecuted, are prohibited from working in the banking
system.

Law Enforcement Support

In the past year, E&C continued to provide information
and expert testimony to local, national, and international
law enforcement authorities. The national bank examiner
in E&C who is responsible for monitoring offshore shell
bank and other forms of external fraud testified in 18
criminal trials, all of which resulted in convictions. E&C
continued to alert the banking industry to fraudulent or
questionable offshore shell banks and other fraudulent
practices, issuing a total of 33 OCC Alerts.
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E&C worked closely with the interagency Bank Fraud
Working Group (BFWG), which is chaired by the Depart-
ment of Justice (DOJ). The BFWG continues to improve
coordination and cooperation between the federal finan-
cial regulatory agencies, DOJ, and the other law enforce-
ment and regulatory agencies. In 1997, through the
BFWG, the OCC issued guidance on the reporting of
computer crimes. With E&C input, the BFWG also revised
its interagency Bank Fraud Directory. E&C also chaired
the BFWG’s subgroup on check fraud, which focuses on
the nature and extent of check fraud in the country and
hosts quarterly meetings on an interagency basis.

As part of the OCC'’s anti-money laundering efforts, E&C
participated in the Money Laundering Working Group, an
interagency group chaired by the Financial Crimes En-
forcement Network. E&C is also a member of the OCC'’s
National Anti-Money Laundering Group, which acts as
OCC’s main contact for all Bank Secrecy Act (BSA)
compliance issues and anti-money laundering efforts,
such as development of “know-your-customer” guide-
lines, examiner training, and enhanced BSA and anti-
money laundering examination procedures.

In addition, in 1997, E&C worked closely with the other
banking agencies which are part of the Federal Financial
Institutions Examination Council to develop a policy for
interagency notification and coordination of all of the
federal agencies’ enforcement actions.

Legislative and
Regulatory Activities Division

The Legislative and Regulatory Activities Division (LRA)
drafts the OCC's regulations, provides legal support for
the OCC's legislative work, provides legal advice on
issues relating to national banks’ regulatory capital re-
quirements, and works on a variety of other projects as
directed by the Chief Counsel or the Deputy Chief
Counsel.

Regulations

In December 1996, the OCC completed its Regulation
Review Program (program). The program, which Comp-
troller Ludwig initiated in 1993 shortly after he took office,
was a comprehensive review and revision of all of the
OCC'’s regulations in order to eliminate unnecessary
regulatory burden, promote national bank competitive-
ness, and makes the rules simpler and easier to under-
stand. In 1997, LRA, which had lead drafting responsibil-
ity for the revisions to the OCC'’s rules pursuant to the
program, participated in the OCC'’s effort to evaluate the
program’s effectiveness. Called the Regulation Review
Effectiveness Measures Project, this evaluation was con-



ducted to ascertain what effect the program had on
those who use the OCC'’s rules, including banks, the
communities they serve, and the OCC'’s supervisory and
examination staff. Staff working on the Measures Project
prepared a final report concluding that, on balance, the
program succeeded in accomplishing its objectives. In
addition, the Report indicated areas for further improve-
ments to the OCC'’s rules identified by bankers, banking
lawyers, community group representatives, and OCC
staff who participated in the evaluation of the program.

In addition, in 1997 LRA attorneys worked with staff in
other divisions of the Law Department and throughout
the OCC to prepare several final rules, which covered a
wide range of legal and supervisory issues. Revisions to
the following rules were among the most significant
regulatory actions that the OCC took in 1997:

o Part 4—Expanded Examination Cycle for Certain
Small Insured Institutions. The interim rule makes
eligible for an 18-month exam cycle a national or
state bank that (1) has total assets of $250 million
or less; (2) is well capitalized; (3) is well managed;
(4) received a CAMELS 1 or 2 at its most recent
exam; (5) is not subject to a formal enforcement
order; and (6) has not had a change in control
during the previous 12-month period. The OCC
adopted this rule jointly with the Federal Reserve
Board, the Federal Deposit Insurance Corporation,
and the Office of Thrift Supervision.

o Part 8—Assessments. The OCC published two final
rules amending Part 8 in 1997. Together, these two
rules modified the OCC’s assessment regulation in
ways that link the OCC’s assessment revenue to
the resources required to supervise an institution.
The first rule authorized the OCC to reduce assess-
ments of national banks that are not the largest
national bank in a bank holding company. The
second rule imposed a 25 percent surcharge on
banks that received a CAMELS rating of 3, 4, or 5in
the most recent Report of Examination. This rule,
which reflects OCC cost data showing a significant
increase in supervision costs once an institution’s
rating moves from a 2 to a 3, shifts the costs of
supervising banks requiring additional OCC re-
sources to those banks.

o Part 13—Government Securities Sales Practices.
The rule, which was adopted jointly by the OCC,
the Federal Reserve Board, and the Federal De-
posit Insurance Corporation (FDIC), includes provi-
sions that are substantively identical to the Busi-
ness Conduct and Suitability Rules of the National
Association of Securities Dealers (NASD) and an
interpretation substantively identical to the NASD
Suitability Interpretation.

o Part 26—Deposit Production Offices. The rule, which
was adopted jointly by the OCC, the Federal
Reserve Board, and the FDIC, implements section
109 of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994, 12 USC 1835a
(the Interstate Act). Section 109 requires the agen-
cies to determine whether a bank with covered
interstate branches in a particular state has a loan-
to-deposit ratio in that state equal to at least 50
percent of the aggregate loan-to-deposit ratio of
host state banks (loan-to-deposit ratio screen).

For regulatory projects, LRA also serves as the OCC’s
liaison with staff at the Department of the Treasury, at
OMB, and at the Federal Register. LRA provides advice
and assistance on compliance with a variety of statutes
affecting rulemakings, including the Administrative Pro-
cedure Act, the Paperwork Reduction Act, the Regula-
tory Flexibility Act, the Unfunded Mandates Act, and the
statute providing for Congressional review of final agency
rules and with various executive orders that may apply
when the OCC issues regulations.

Legislation

LRA’s legislative responsibilities include summarizing
and analyzing pending and enacted legislation affecting
national banks and the OCC; drafting legislative materi-
als for the OCC and, upon request, providing drafting
support to the Department of the Treasury and technical
assistance to Congressional committees and members
of Congress; advising in the development of the OCC'’s
positions on legislative issues; assisting in the prepara-
tion of the Comptroller's Congressional testimony; and
providing information responding to written or telephone
inquiries from members of Congress or Congressional
staff for information about the effect a legislative proposal
may have on national banks or their supervision.

Legislative activity in 1997 focused principally on efforts
to modernize the financial institutions industry. Although
no financial modernization legislation passed the first
session of the 105th Congress, LRA analyzed, moni-
tored, and provided comments on a variety of financial
modernization proposals and bills.

Capital

LRA provides drafting assistance and legal counsel with
respect to the OCC'’s risk- based capital regulations.
Most of the OCC’s capital rules are issued jointly with the
other three Federal banking agencies—the Federal Re-
serve Board, the FDIC, and the Office of Thrift Supervi-
sion. In 1997, among other actions, the agencies issued
the following four joint notices of proposed rulemaking:
(1) a proposal on the treatment of recourse arrange-
ments and direct credit substitutes for risk-based capital
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purposes; (2) a proposal to modify the agencies’ treat-
ment of servicing assets for risk-based capital purposes
consistent with accounting guidance recently adopted
by the Financial Accounting Standards Board; (3) a
proposal to permit insured depository institutions to
include, for purposes of risk-based capital and consis-
tent with the Basle Accord, unrealized holding gains on
certain equity securities; and (4) a proposal to eliminate
several of the remaining differences among the agen-
cies’ respective risk-based capital rules.

National Banks’ Insurance Activities

LRA assists the Chief Counsel in matters affecting the
interplay of state insurance regulation and permissible
insurance activities authorized for national banks. In
1997, LRA undertook a 50 state survey of legislative and
regulatory developments affecting national bank insur-
ance sales to identify state initiatives since the Supreme
Court’'s 1996 decision in Barnett Bank of Marion County,
N.A. v. Nelson. LRA also participates in the insurance
implementation working group, which is an OCC-wide
task force addressing supervisory issues relating to
national banks’ insurance activities, and serves as liaison
with state insurance commissions, groups of bankers
engaged in insurance activities, and others.

Litigation Division

The Litigation Division (LIT) represents the OCC in court
under a grant of independent litigating authority. The
division also works closely with the U.S. Department of
Justice and with U.S. Attorneys on matters of mutual
interest. During 1997, the courts issued several signifi-

cant decisions in the following cases in which the OCC
was involved:

. Texas Bankers Ass’n., Broadway Nat’l. Bank, and
OCC v. Bomer: This decision of the U.S. District
Court for the Western District of Texas held that 12
USC 24(Seventh), which authorizes national banks
to sell variable and fixed annuities as agent, pre-
empts provisions of the Texas Insurance Code that
prohibit banks from selling annuities. The Texas
Insurance Commissioner chose not to appeal the
decision.

o Shawmut Bank, Connecticut, N.A. v. Googins: This
decision of the U.S. District Court for the District of
Connecticut upheld the OCC's interpretation of
Section 92 as authorizing a national bank located in
a place of under 5,000 in population to sell insur-
ance to customers outside that place. That inter-
pretation of Section 92 has been upheld by both
U.S. Courts of Appeals that have addressed the
issue. The decision is significant for two reasons.
First, it enables a national bank to sell insurance to
a broader customer base. Second, it serves as
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additional precedent for the deference owed the
OCC'’s reasonable interpretations of the National
Bank Act.

Ghiglieri v. Sun World, N.A. and Ludwig: This
unanimous decision of the U.S. Court of Appeals
for the Fifth Circuit, reversing the court below,
upheld the Comptroller’s approval of a national
bank’s applications to: (1) relocate its main office
across state lines pursuant to section 30(b) while
retaining preexisting branches in the state from
which the main office was relocated, and (2) estab-
lish a branch, pursuant to section 36(c), at the
former main office site. On June 1, 1997, after the
Comptroller’s approval of these applications, provi-
sions of the Riegle-Neal Interstate Banking and
Branching Efficiency Act of 1994 which restrict a
national bank’s ability to establish an interstate
presence in this manner became operative. None-
theless, this decision remains significant because it
serves as additional precedent for the deference
owed the OCC'’s reasonable interpretation of the
National Bank Act.

Ghiglieri v. Ludwig and Commercial Nat’l. Bank:
This subsequent unanimous decision of the U.S.
Court of Appeals for the Fifth Circuit, reversing the
court below, upheld the Comptroller’'s approval of a
set of applications virtually identical to those in-
volved in Ghiglieri v. Sun World, N.A. and Ludwig.
In light of its earlier decision, the Fifth Circuit
vacated the decision of the U.S. District Court for
the Northern District of Texas and remanded for
entry of a judgment in favor of the OCC and the
bank.

McQueen v. Ludwig: This decision of the U.S.
District Court for the Western District of Michigan
upheld the Comptroller’'s approval of an application
by Society Bank, Michigan, Ann Arbor, Michigan, to
convert to a national bank with its main office in a
location more than 30 miles away, then relocate
that main office to Indiana, and merge with Society
National Bank of Indiana while retaining the
branches of both banks in Michigan and Indiana.
This decision is significant for three reasons. First,
the court rejected the state’s argument that a
converting bank must designate its principal office
under state law as the location of the national
bank’s main office. Second, relying heavily on the
Fifth Circuit's decision in Ghiglieri v. Sun World,
N.A. and Ludwig, the court rejected the state’s
argument that a national bank relocating its main
office across state lines must divest its branches in
the former main office state. Finally, the court held
that the Comptroller need not consider the length of
time a bank intends to locate its main office in the
place designated, only whether the designation
complies with the requirements in section 30.



o Matthew Lee, et al. v. FDIC and OCC: The U.S.
District Court for the Southern District of New York
dismissed plaintiffs’ challenge to, among other
things, OCC'’s approval of the merger of U.S. Trust
Co. of New York with and into Chase Manhattan
Bank. Plaintiffs alleged that the agencies approved
mergers without considering the applicants’ record
of compliance with the Community Reinvestment
Act and other consumer protection laws. The court,
adopting the reasoning of the Second Circuit in its
recent dismissal of a closely related suit by plain-
tiffs against the Federal Reserve Board and the
Office of Thrift Supervision, dismissed the instant
suit on the grounds that plaintiffs lacked standing.
In other words, plaintiffs failed to allege any con-
crete particularized injury caused them by the
approvals that could be remedied by a favorable
court decision. This decision is significant because
it makes it more difficult for litigants to use the CRA
to challenge mergers in court.

o Reverend Joseph L. Jonesv. OCC: The U.S. District
Court for the District of Columbia dismissed and
granted summary judgment in favor of the OCC on
pro se plaintiff's claims that the OCC improperly
approved a national bank’s application to acquire a
mortgage operating subsidiary without considering
the record of the bank’s holding company in com-
plying with the Fair Housing Act. Plaintiff, founder of
the Plaisance Development Corporation in Louisi-
ana, also alleged a general failure by the OCC to
remedy discriminatory housing practices. The court
summarily dismissed most of the allegations, hold-
ing that they did not raise issues subject to judicial
review. As for the allegation the court did review,
concerning OCC’s own compliance with the statu-
tory mandate to affirmatively further the purposes of
fair housing, the court found that the record demon-
strated compliance. This decision is significant
because it makes it more difficult for litigants to use
the Fair Housing Act to challenge operating subsid-
iary acquisitions in court.

The Litigation Division also drafts administrative deci-
sions for the Comptroller and represents the OCC before
the Equal Employment Opportunity Commission, the
Merit Systems Protection Board, and the General Ser-
vices Administration Board of Contract Appeals. In 1997,
the courts affirmed the following two significant adminis-
trative actions involving the OCC:

o William C. Sarsfield v. OCC: This decision by the
U.S. Court of Appeals for the Ninth Circuit upheld,
as based on substantial evidence, the Comptroller’s
decision imposing a $10,000 civil money penalty
against Sarsfield for noncompliance with seven
articles of a consent cease-and-desist order. This

decision is significant because it makes clear that
as an institution-affiliated party (an executive and
director), Sarsfield was responsible for compliance
with the order even though others may share blame
for the noncompliance.

o James L. Leuthe v. OFIA, FDIC, OCC, et al.: The
U.S. District Court for the Eastern District of Penn-
sylvania dismissed a suit, brought by a respondent
in two Federal Deposit Insurance Corporation (FDIC)
enforcement proceedings, in which he sought a
declaration that the enforcement procedures under
the Financial Institutions Reform, Recovery and
Enforcement Act (FIRREA) are unconstitutional be-
cause the Office of Financial Adjudication (OFIA),
which employs the Administrative Judges, was not
properly created as a federal agency. The court
held that this type of claim does not fall within the
limited jurisdiction district courts have over contro-
versies arising under 12 USC 1818. This decision is
significant as additional precedent for the proposi-
tion that district courts lack jurisdiction to interfere
with ongoing section 1818 enforcement actions.

Securities and Corporate
Practices Division

The Securities and Corporate Practices Division (SCP)
provides legal counsel to the OCC and advises the
public on federal securities laws and banking laws
related to bank securities activities; bank sales of mutual
funds, annuities and insurance; bank derivative ac-
tivities; bank fiduciary matters; bank corporate practices;
and bank investments.

SCP administers and enforces the federal securities laws
affecting national banks with publicly traded securities,
including the Securities Exchange Act of 1934, and the
OCC'’s related disclosure regulations at 12 CFR 11. The
division also enforces the OCC'’s securities offering dis-
closure rules (12 CFR 16), which govern national banks’
public and private offers and sales of their securities, as
well as national bank activities conducted under the
Investment Company Act of 1940, the Investment Advis-
ers Act of 1940, and the Trust Indenture Act of 1939.

The division is responsible for the OCC’s enforcement
program to assure national bank compliance with federal
securities laws applicable to bank municipal and govern-
ment securities dealers, bank transfer agents, and other
bank securities activities. SCP is the OCC'’s liaison to
federal and state securities regulatory agencies, includ-
ing the Securities and Exchange Commission (SEC).

In carrying out these responsibilities, as in past years,

the division reviewed offering circulars, abbreviated in-
formation statements, notices of nonpublic offerings,
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annual and special meeting proxy materials, periodic
reports, and other reports filed with the OCC under the
Comptroller's securities disclosure rules and merger
application procedures. SCP also continued to contrib-
ute to the SEC’s enforcement and disclosure review
responsibilities by, for example, arranging for the SEC to
review bank examination reports and work papers in SEC
enforcement cases.

SCP also provides the SEC with information on national
bank subsidiaries of bank holding companies filing secu-
rities disclosures with the SEC. In 1997, the division also
referred potential violations of securities laws under the
SEC'’s jurisdiction to the SEC.

Additionally, in 1997, SCP prepared or participated in the
issuance of several significant opinions. These opinions
are summarized below:

Authority of Bank Subsidiary to Underwrite
Municipal Revenue Bonds

SCP provided the legal analysis underlying an approval
with conditions enforceable, authorizing the first operat-
ing subsidiary to engage in activities other than those
permitted for a parent national bank under the OCC’s
revised Part 5. In the approval, the OCC addressed
whether a bank operating subsidiary may underwrite,
deal and invest in municipal revenue bonds. The deci-
sion found that the proposed activities are legally permis-
sible for a subsidiary of a national bank, because they
are part of or incidental to the business of banking, and
allowed under the plain language of the Glass-Steagall
Act. The decision noted that the proposed activities are
expected to have substantial benefits for the communi-
ties the bank serves, and for taxpayers. The subsidiary
and bank will be subject to functional regulation by the
securities regulators, and supervision by the OCC. The
OCC concluded that the proposed expansion of ac-
tivities in the subsidiary is consistent with safe and sound
banking practices.

Insurance Activities

SCP provided the legal analysis for several precedential
opinions and approvals in the insurance area in 1997. In
one letter, the OCC concluded that a national bank may
sell crop insurance, as agent, to farmer borrowers as
part of, or incidental to, the business of banking. Banks
make loans to farmers to cover the operational expenses
of producing crops, and expect to be repaid out of the
proceeds of those crops. Crop failure can prevent farm-
ers from repaying those loans. Crop insurance enhances
and facilitates a bank’s lending activity by protecting its
loans, and thus is part of or a logical outgrowth of bank-
ing operations.
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Another insurance-related opinion addressed the author-
ity of a bank to acquire an operating subsidiary to
underwrite and reinsure credit disability and involuntary
unemployment insurance, in connection with credit card
loans made by a bank affiliate. The subsidiary would also
underwrite safe deposit box liability insurance for the
bank and its affiliates. The proposed credit-related insur-
ance activities are part of or incidental to the business of
banking, because the proposed activities limit the affiliate’s
risk of loss on the credit card loans that it makes. This is
functionally equivalent to or a logical outgrowth of the
bank’s existing authority to conduct these activities on
loans that the bank itself extends. Additionally, underwrit-
ing safe deposit insurance is a functional equivalent or a
logical outgrowth of a bank’s subsidiary’s authority to
engage in the safe deposit business.

SCP prepared several opinions in 1997 involving mort-
gage reinsurance subsidiaries. In these opinions, the
OCC concluded that a national bank subsidiary may
enter into reinsurance agreements with a number of
unaffiliated insurance carriers that issue mortgage insur-
ance on mortgage loans originated or purchased by the
bank or its affiliates. The subsidiary will accept a portion
of the default risk on the mortgage loans, in exchange for
a share of the insurance premiums paid. The subsidiary’s
activities are functionally equivalent to or a logical out-
growth of the bank’s business of underwriting mortgage
loans.

Mutual Fund Activities

SCP prepared a letter concluding that a national bank or
its subsidiary may directly provide retail commissions to
selling brokers, and receive 12b-1 and contingent de-
ferred sales charge fees. Prior to the approval, the bank
had been doing so indirectly, through the additional step
of making a loan to a distributor, who then paid the
commissions.

Investment Securities

In the investment securities area, SCP drafted a letter
providing that national banks may invest in money mar-
ket preferred stock as Type Il investment securities.
Money market preferred stock pays a variable dividend
rate based on the results of periodic auctions. The letter
concludes that money market preferred stock can be
properly characterized in substance as debt. Bank eli-
gible money market preferred stock must meet appli-
cable rating and marketability requirements of 12 CFR
Part 1.

SCP clarified the meaning of an indirect general obliga-
tion under the OCC's recently revised investment securi-
ties regulation at 12 CFR Part 1, by concluding in another



letter that New Jersey pension funding bonds qualified
as Type | securities and would be subject to a 20 percent
risk weight.

Another SCP letter in the investment securities area
provided that national banks may invest in trust preferred
securities as Type Il investment securities. To create
trust preferred securities, a corporation organizes a
business trust and funds it with debt of the corporation.
The trust sells preferred stock in the trust to investors.
The letter concludes that an investment in trust preferred
securities is functionally equivalent to an investment in
the underlying debt that funds the trust. Bank eligible
trust preferred securities must meet applicable rating
and marketability requirements of 12 CFR Part 1.

Additionally, SCP drafted a letter that expanded OCC
precedent on permissible investments by allowing na-
tional banks to invest in a privately offered investment
fund that would invest in high-yield loans, subject to a 5
percent aggregate investment limit. This letter provided
banks with additional flexibility in choosing whether to
treat an investment as a security under Part 1 or as a loan
participation.

Reverse Stock Split

SCP drafted a decision letter approving a national bank’s
application to conduct a reverse stock split under the
corporate governance provisions of Colorado law. The
bank proposed the reverse split to enable its holding
company to increase its ownership to 100 percent of the
bank’s shares and convert to a Subchapter S corporation
to decrease corporate expenses. The letter concluded
that the National Bank Act does not prohibit reverse
stock splits where a bank elects the corporate gover-
nance procedures of its home state, and completes the
split in accordance with those provisions, as long as
state law provides reasonable dissenters’ rights and the
bank demonstrates a legitimate business purpose for the
reverse split.

Regulatory Matters

As part of the OCC’s Regulatory Review Program, SCP
staff participated in the amendment of 12 CFR 9, govern-
ing the fiduciary activities of national banks, and the
proposed amendments to 12 CFR 10, governing the
activities of municipal securities dealers.

Bank Organization and Structure

National banks must, by law and regulation, seek OCC
approval for certain classes of corporate changes. These
changes include new bank charters, conversions to
national banks, corporate reorganizations, mergers,
branches, bank relocations, operating subsidiaries, capital

and subordinated debt issues, and bank acquisitions.
Most licensing requests are reviewed and decided in the
licensing units located in the six district offices and in
Washington, DC (Federal branches and agencies file
with International Banking and Finance). Complex issues
are forwarded to Bank Organization and Structure (BOS)
in Washington, DC, for analysis and decision by senior
management. BOS establishes policies and procedures
for the OCC’s processing of corporate applications from
national banks, reviews and makes recommendations on
applications that raise significant legal and policy issues,
and strives to maintain effective quality control and
information systems that support decentralized licensing
operations. BOS has three divisions, which were restruc-
tured and/or renamed late in 1997: Washington-Directed
Licensing, Licensing Policy and Systems, and District/
Large Bank Licensing.

Application Volume and Decision Results

Table 1 summarizes corporate application activity for
1997. The total number of applications filed with the OCC
decreased from 3,928 in 1996 to 2,886 in 1997. Much of
the difference reflects statutory, regulatory and process-
ing changes. During the first nine months of 1996, 866
automated teller machine (ATM) applications were filed
with the OCC, which is included in the total applications
for 1996. However, the Economic Growth and Regulatory
Paperwork Reduction Act, which became effective Sep-
tember 30, 1996, eliminated the requirement for national
banks to file ATM applications. The 1997 count was also
reduced because 92 operating subsidiary filings were
effected through after-the-fact notices under OCC’s re-
vised regulation; in 1996, before the regulatory change,
full applications, and OCC approval, would have been
required. In 1997, net of ATM applications, the OCC
experienced a decrease in the number of branch, oper-
ating subsidiary, fiduciary powers, capital and conver-
sion filings, and an increase in reorganization, change-
in-control and merger filings.

From 1996 to 1997 new charter applications decreased
one to 80, after a 45 percent increase from 56 applica-
tions in 1995. The OCC received 43 charter applications
from independent groups during 1997. Of these, 34 were
for full service banks, 3 for trust banks, and 6 for credit
card banks. The other 37 charter applications received in
1997 were sponsored by existing holding companies. Of
this group, 21 were for full service banks, 15 for trust
banks and 1 credit card bank.

The OCC denied two applications in 1997, compared to
none in 1996 and two denials in 1995. Of the 2,910
decisions, 42 were conditional approvals. Conditional
approvals decreased over 1996, when 83 of 2,911
decisions were conditionally approved.
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Summaries of important corporate decisions for the
previous quarter are published in each issue of the
Quarterly Journal.

Processing Timeliness

One measure of our effectiveness in processing corpo-
rate applications is the percentage of applications pro-
cessed within target time frames. To ensure applications
are processed in a timely manner, BOS measures pro-
cessing time using benchmark time frames for routine
applications and for more complex applications. Pro-
cessing timeliness varies with the volume and complexity
of applications. These, in turn, vary with economic
conditions and changes in banking law. Table 2 shows
the time frame performance for the applications pro-
cessed by the OCC in 1996 and 1997 (without including
ATMs which didn't require an application after Septem-
ber 30, 1996, and after-the-fact notices for subsidiaries in
1996 and 1997). The OCC generally meets target time
frames for all application types. Deviations from these
targets are primarily the result of application complexity,
the need to acquire additional information or unusual
workload strain.

Changes to 12 CFR 5, OCC’s regulation governing all
corporate applications, became effective December 31,
1996. The revised regulation established an “expedited
review” process for certain applications from banks that
are well capitalized, have a CAMELS rating of 1 or 2,
have a CRA rating of “satisfactory” or better, and are not
subject to an OCC formal enforcement action. Overall,

target time frames were shortened. In addition, for some
routine transactions, OCC approval is no longer required.

The time frames performance for application processing
have significantly improved from 1995 to 1997. In 1995,
the OCC met target time frames on 88 percent of the
applications it decided. To provide consistent compari-
sons with prior years results, the statistics have been
adjusted for regulatory and processing changes. In 1996
on an adjusted basis, the OCC met target time frames on
90 percent of the applications it decided. In 1997, under
the revised regulation performance continued to im-
prove; even with shorter target time frames the OCC met
its targets 96 percent of the time.

Community Reinvestment Act Activities

In January 1997, in connection with the implementation
of the revised Part 5, OCC released new procedures for
handling Community Reinvestment Act (CRA) issues in
applications, including how adverse comments from the
public would be handled. Those procedures provide, for
example, that applications will be removed from the new
expedited review procedures when adverse comments
are received so that the applications are not approved
merely through the passage of time. They also provide
that prior to acting on a CRA-covered application, OCC
will investigate issues raised, and will use examiners who
were independent of the most recent examination of the
bank. Further, they provide that OCC will describe the
adverse comments and the results of the OCC investiga-
tion in public decision documents on the applications.

Table 1—Corporate application activity in 1997

Applications received 1997 District decisions 1997 Washington decisions
Conditionally Conditionally Total
1996 1997 Approved approved Denied Approved approved Denied  [1997 decisions
ATMs" ... 866 0 0 0 0 0 0 0 0
Branches ............. 1,838 1,771 1,735 0 0 35 2 0 1,772
Capital/sub debt .. ... .. 127 93 73 2 0 7 0 0 82
Change in control ... ... 17 23 21 0 0 3 0 0 24
Charters ............. 81 80 56 5 0 4 12 2 79
Conversions? . ......... 75 58 69 6 0 16 1 0 92
Federal branches ... ... 0 1 0 0 0 0 0 0 0
Fiduciary powers ...... 47 24 33 0 0 6 0 0 39
Mergers .............. 111 115 114 1 0 12 0 0 127
Relocations . .......... 260 243 232 0 0 9 0 0 241
Reorganizations ....... 238 322 221 0 0 98 1 0 320
Stock appraisals . ... ... 3 5 0 0 0 3 0 0 3
Subsidiaries® . ......... 265 151 104 3 0 15 9 0 131
Total ....... ... ... ... 3,928 2,886 2,658 17 0 208 25 2 2,910

Note: Approved decisions include conditional approvals. Mergers include failure transactions where the national bank is the resulting institution.
" The Economic Growth and Regulatory Paperwork Reduction Act, effective September 30, 1996, eliminated the requirement to file ATM applications.

2 Conversions are conversions to national bank charters.

% Subsidiaries do not include 16 after-the-fact notices received in 1996 and 92 after-the-fact notices received in 1997.

Source: Bank Organization and Structure, Comptroller of the Currency.
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Table 2—OCC Licensing actions and timeliness, 1996-1997

1996° 1997 Annual change
Target — - o
time f?ame Number of Within target Number of Within target Number of Within target
Application type in days* decisions | Number Percent | decisions | Number  Percent | decisions | Number Percent
Branches .................... 45/60 1,848 1,773 95.9 1,772 1,762 99.4 -76 -11 3.5
Capital/sub debt .............. 30/45 94 86 91.5 82 71 86.6 -12 -15 -4.9
Change incontrol . ............ NA/60 13 13 100.0 24 21 87.5 11 8 -12.5
Charters? . ................... 69 41 59.4 79 63 79.7 10 22 20.3
Conversions ................. 30/90 44 37 84.1 92 90 97.8 48 53 137
Federal branches & agencies NA/120 0 0 0.0 0 0 0.0 0 0 0.0
Fiduciary powers . ............ 30/45 31 25 80.6 39 38 97.4 8 13 16.8
Mergers . ........ ... ... 45/60 100 95 95.0 127 110 86.6 27 15 -8.4
Relocations . ................. 45/60 262 235 89.7 241 236 97.9 -21 1 8.2
Reorganizations .............. 45/60 223 173 77.6 320 292 91.3 97 119 137
Stock appraisals . ............. NA/90 5 0 0.0 3 1 33.3 -2 1 33.3
Subsidiaries ............... .. 30/60 222 147 66.2 131 112 85.5 -91 -35 19.3
Total ....... .. ... ... 2,911 2,625 90.2 2,910 2,797 96.1 -1 172 59

Note: Most decisions (93 percent in 1997) were decided in the district offices, International Banking and Finance, and Large Bank Licensing under delegated

authority. Decisions include approvals, conditional approvals, and denials.

" Adjustments for regulatory and processing changes include the addition of decisions made in Washington, as well as those made in the district offices for
both years; these were not included last year. The adjusted 1996 totals also exclude 843 ATM decisions and 16 subsidiary filings that qualified for “after-the-
fact” notices during the Part 5 testing phase. The 1997 subsidiary totals do not include 92 after-the-fact notices and the 1997 capital/debt totals do not include
95 dividend approval requests made under 12 USC 60 filings nor decisions on 93 of those filings.

" Those filings that qualify for the “expedited review” process are subject to the shorter of the time frames listed. The longer time frame is the standard

benchmark for more complex applications. New time frames commenced in 1997 with the adoption of the revised Part 5. The target time frame may be
extended if the OCC needs additional information to reach a decision, permits additional time for public comment, or processes a group of related filings as

one transaction.

2 For independent charter applications, the target time frame is 120 days. For holding company sponsored applications, the target time frame is 45 days for

applications eligible for expedited review and 90 days for all others.
Source: Bank Organization and Structure, Comptroller of the Currency.

The procedures provide for OCC meetings with
commenters to assure that OCC understands their con-
cerns, and provide that OCC will accept comments at
any time, even after the close of public comment peri-
ods, if to do so will not unnecessarily delay action on the
application. OCC followed these policies on all CRA-
covered applications received during 1997.

During the year, OCC received 26 adverse CRA com-
ments from the public on 12 pending applications. OCC
received adverse CRA comments on three additional
occasions that were not submitted as protests on spe-
cific applications, but where applications were neverthe-
less pending. In all these cases that initially qualified for
expedited review, we removed them from the expedited
review procedures. In two additional cases, we removed
applications from expedited review procedures even
though we received no public comments, because inter-
nal reviews identified CRA issues. We investigated and
responded publicly to the issues raised in each case.
Two applications were approved with conditions, en-
forceable under 12 USC 1818, requiring the banks to
take specific actions to address CRA weaknesses. The
others were approved without special conditions.

The decisions on the applications presenting CRA is-
sues, listed below, were published in the OCC’s monthly
Interpretations and Actions and are also available on the
OCC'’s home page.

Conditional Approvals Related to the Community
Reinvestment Act

The OCC conditionally approved a branch for a bank
subject to the bank submitting an acceptable CRA plan
that specifically detailed actions the bank would take to
serve the credit needs of residents and businesses in
low- and moderate-income census tracts in the town in
which the bank branch would be located. At the most
recent CRA performance evaluation of the bank in mid-
1996, the OCC rated the bank’s performance “Satisfac-
tory.” The branch application was protested, and a
subsequent targeted review by OCC examiners of the
issues raised in the protest revealed the need for the
enforceable conditions to be attached to the approval.
[Conditional Approval No. 240, dated April 30, 1997]

The OCC conditionally approved a branch for a bank

subject to the bank submitting an acceptable CRA plan
that specifically detailed actions the bank will take to
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Bank and city

Interpretations

and Actions date Document number

Associates National Bank, Wilmington, DE .. ..............
City National Bank of Kilgore, TX ........ ... .. ... .......
Wells Fargo Bank, NA, San Francisco, CA ................
Mercantile Bank, NA, St. Louis, MO . .....................
Bank of America NT&SA, San Francisco, CA . .............
Wells Fargo Bank, NA, San Francisco, CA ................
First Bank, NA , Minneapolis, MN . ....... ... ... ... ....
Delta National Bank, Manteca, CA . .....................
Wells Fargo Bank, NA, San Francisco, CA ................
Huntington National Bank, Columbus, OH ................
BankBoston, NA, Boston, MA . ... .. ... ...
Chase Manhattan Bank USA, NA, Wilmington, DE .. .. .. .. ..
First Union National Bank, Charlotte, NC . .................
SunTrust Bank, South Georgia, NA, Albany, GA ............
First National Bank of Huntsville, TX .....................
Intercontinental National Bank, San Antonio, TX ............
Bank One, NA, Columbus, OH .......... ... ... .. .. ....

April 1997 Corporate Decision No. 97-23
May 1997 Conditional Approval No. 240
May 1997 Corporate Decision No. 97-26
July 1997 Corporate Decision No. 97-51
July 1997 Corporate Decision No. 97-53
July 1997 Corporate Decision No. 97-57

August 1997
September 1997

October 1997

October 1997
November 1997
November 1997
November 1997
December 1997
December 1997
December 1997
December 1997

Corporate Decision No. 97-74
Corporate Decision No. 97-83
Corporate Decision No. 97-85
Corporate Decision No. 97-88
Corporate Decision No. 97-91
Corporate Decision No. 97-94
Corporate Decision No. 97-96
Corporate Decision No. 97-100
Corporate Decision No. 97-101
Conditional Approval No. 260
Corporate Decision No. 97-111

improve the geographic distribution of loans in low- and
moderate-income census tracts in its assessment area.
At the most recent CRA performance evaluation of the
bank earlier in 1997, the OCC rated the bank’s perfor-
mance “Satisfactory” overall, but also concluded that the
geographic distribution of its lending did not meet the
standard for satisfactory performance. No protests were
filed on the application. [Conditional Approval No. 260,
dated December 3, 1997]

District/Large Bank Licensing Division

District/Large Bank Licensing (D/LBL, formerly Licensing
Operations) oversees all district and large bank licensing
operations with a goal of enhancing effectiveness. The
division, through Licensing Managers in each district
office and large bank licensing, has decision authority for
all licensing applications not requiring decision through
the Washington-Directed Licensing in headquarters. D/
LBL’s responsibilities include monitoring actual operating
performance for the six district and large bank and
international licensing units, ensuring the effectiveness
and efficiency of existing operations, and exploring new
programs for improving licensing operations.

Significant developments during 1997 included the following:

. The licensing quality assurance program identifies
and monitors critical areas where potential expo-
sure to risks is higher than normal. In 1997, D/LBL
identified and conducted quality assurance ac-
tivities in three critical areas; timely internal com-
munications of significant licensing issues, CRA
protests and their impact on corporate processes,
and adherence to 12 CFR 5. Overall, the quality
assurance program did not disclose any systemic
problem with licensing systems, policies or proce-
dures. Only isolated exceptions were noted through-
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out the year. Those exceptions were resolved on a
case-by-case basis.

. The licensing customer service survey checks the
quality of service provided to banks filing corporate
applications. A customer service survey was sent
to each bank that filed a corporate application,
except for large banks and a few mid-size banks
which, due to application volume, were surveyed
on a quarterly basis. Applicants were asked to rate
the OCC'’s quality of service on a scale of 1 to 5,
with 1 being outstanding, 3 neutral, and 5 signifi-
cantly deficient.

The survey results for 1997 show that 94 percent of
applicants responding gave the OCC excellent marks
(ratings of 1 or 2) for the way their applications were
processed.

The average rating for each of five service categories
follows:

Service category Rating
Timeliness of decision ............ ... ... ... .... 1.26
Appropriateness of filing location/contact person .. ... 1.22
Knowledge of OCC contact ...................... 1.24
Professionalism of OCC staff ..................... 112
Overall rating of service ......................... 1.21

o Timeliness is an important determinant of efficiency
in licensing operations and is one of several mea-
sures D/LBL used to monitor performance. Time
frame performance overall was excellent with 97
percent of all licensing applications decided within
established time frames. Exceptions (cases that
were not decided within established time frames)
were generally those with substantive legal or



policy issues, such as the sale of insurance, CRA
protests, interstate banking, electronic banking,
Year 2000 problems, or other significant, unique, or
precedent setting activities.

. 12 CFR 5, which made major changes to the way
corporate filings are processed, was implemented
successfully in district and large bank licensing
operations. All expedited, delegated applications
were decided within Part 5 requirements.

o Effective June 1997, the licensing staff of the six
district and large bank licensing units were inte-
grated into D/LBL.

For 1998, D/LBL will be conducting a study of applica-
tions processing designed to determine “best practices”
and opportunities to further streamline efficiency and
consistency in licensing operations. Once best practices
are identified, they will be implemented as appropriate.

Licensing Policy and Systems

Licensing Policy and Systems (LP&S) develops and
implements general policies and procedures for the
corporate activities of the OCC. The division also imple-
ments the OCC’s licensing quality assurance program
and maintains databases, such as the Corporate Ac-
tivities Information System, and the Institution Database,
and develops systems and reporting capabilities for the
department.

Significant projects during calendar 1997 included the
following:

o LP&S contributed significant resources towards the
successful implementation of the revised 12 CFR 5,
the OCC's regulation on corporate applications,
which became effective on December 31, 1996.
The revised regulation eliminated unnecessary bur-
dens and constraints on prompt review of and
action on corporate filings.

o LP&S devoted substantial resources to the final
drafting of the Comptroller's Corporate Manual,
which explains the OCC’s policies to form a new
national bank, enter the national banking system,
and effect structural changes and corporate ex-
pansion. The manual standardizes OCC proce-
dures for processing corporate filings to bring
consistency to decision-making and record keep-
ing. The comprehensive revision incorporates nu-
merous statutory, regulatory and policy and proce-
dural changes. It will replace the three-volume
version issued in January 1992.

o Using the Corporate Activities Information System
and Institution Database, LP&S continued to pro-

vide the OCC’s Communications Division with li-
censing and structure information to respond to
requests made under the Freedom of Information
Act. Many of those requests involved providing
information concerning: branches located in spe-
cific geographic locations a (e.g., by zip code or
county); branches opened or closed within a spe-
cific geographical location during a specific time
period; de novo charters within a state for a
specific time period; and mergers within a certain
state for a specific time period. Additionally, LP&S
provided licensing and structure information used
to respond to Congressional and press inquiries.

LP&S prepared and the Chief Counsel issued new
delegations to reflect application processing
changes in 12 CFR 5. The delegations were re-
vised to reflect the OCC'’s reorganization and to
increase efficiency by placing the authority to act
on corporate requests at the lowest appropriate
official level.

OCC Advisory Letter 98-1, issued on January 16,
1998, was drafted in 1997. The Advisory Letter
outlines how the OCC will consider a bank’s Year
2000 preparedness and systems integration issues
when evaluating certain covered corporate appli-
cations, namely charters, conversions, mergers,
and technology-intensive operating subsidiary fil-
ings. Any covered application where the applicant
bank is not in compliance with the OCC'’s Year 2000
guidelines or any business combination where
significant systems integration concerns are identi-
fied will be subject to additional review. If after
careful evaluation, the problem represents a signifi-
cant supervisory concern, the OCC may impose
appropriate conditions to address the concern. The
OCC may deny a filing under 12 CFR 5.13 if the
problems represent a significant supervisory con-
cern or if approval would be inconsistent with
applicable law, regulation, or OCC policy.

Throughout 1997, LP&S participated in an interde-
partmental group that explored capital issues
associated with uninsured national trust banks.
This group began drafting an OCC advisory letter
to enhance licensing and supervisory efforts for
this group of banks. LP&S also participated in
interdepartmental teams established to process
certain complex charter and operating subsidiary
applications.

LP&S participated in a panel on Acquiring/Charter-
ing Tribally Owned Institutions panel at the July
1997 Banking in Indian Country Conference that
was co-sponsored by the OCC and the Depart-
ment of Justice Office of Tribal Justice. Throughout
the year, we provided information and materials
about chartering national banks to several tribes.
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. LP&S worked closely with the Federal Deposit
Insurance Corporation (FDIC) to resolve differences
that arose in connection with charter and deposit
insurance applications. In addition, we provided
advice to FDIC staff as they drafted revisions to
their corporate regulations and the deposit insur-
ance policy statement to minimize differences in
the two application processes and, thereby, reduce
burden to the public.

. During 1997, LP&S led the Federal Financial Insti-
tutions Examination Council (FFIEC) Interagency
Working Group’s effort that produced the final draft
of a single Bank Merger Act application form for
uniform use among the four banking agencies. As
the Group’s leader, LP&S presented the form to
the FFIEC Task Force on Supervision for approval
and solicitation of public comments. It was agreed
that the OCC and Office of Thrift Supervision will
collect supplemental information regarding the CRA
commitments made by a target institution to its
community.

Washington-Directed Licensing

Washington-Directed Licensing (W-DL, formerly Corpo-
rate Activity) coordinates the processing of corporate
applications that are considered to be novel, complex or
controversial. The division provides recommendations to
OCC senior management with respect to the disposition
of applications not delegated to the district, large bank or
international processing units. Upon request from share-
holders dissenting to a merger, consolidation or conver-
sion involving national banks, the division also conducts
bank stock appraisals.

W-DL contributes summaries of selected corporate deci-
sions to every issue of the Quarterly Journal. In addition,
decisions that represent new or changed policy or
present issues of general interest to the public or the
banking industry are published monthly in the OCC
publication, Interpretations and Actions. In 1997, the
following corporate decisions were of particular impor-
tance because they were precedent setting or otherwise
represented issues of importance. The decision docu-
ments for these approvals were published in Interpreta-
tions and Actions.

Interstate Decisions

The Riegle-Neal Interstate Banking and Branching Effi-
ciency Act of 1994 (“Riegle—Neal Act”) became effective
June 1, 1997, allowing banks to establish interstate
branching operations in states that did not pass legisla-
tion opting-out of interstate banking. Only the states of
Texas (until 9/1999) and Montana (until 9/2000) opted-
out. In 1997, the OCC approved 52 Riegle-Neal mergers
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for 40 banking companies. In addition, the OCC ap-
proved a number of interstate branch applications, and
four interstate relocations under the authority of 12 USC
30. As of December 31, 1997, there were approximately
90 national banks with interstate branching networks.
Some of the more significant precedential decisions are
discussed below.

A. Riegle-Neal Transactions

The OCC approved the merger, through intermediate
steps, of insured and uninsured national trust banks in
different states, resulting in the first interstate national
trust bank approval under Riegle-Neal. Further, the
decision concluded that the resulting bank could exer-
cise fiduciary powers in its branch state pursuant to both
the Riegle-Neal Act and 12 USC 92a, notwithstanding
state law that prohibited out-of-state national banks from
exercising trust powers in the state. This was one of the
first interstate mergers consummated under the general
authority of the Riegle-Neal Act, 12 USC 1831u(a)(1), as
opposed to an early “opt-in” by a state pursuant to 12
USC 1831u(a)(8). [Corporate Decision No. 97-33, dated
June 1, 1997]

The OCC approved the merger of 23 different banks in
Missouri, lllinois, and Oklahoma into an acquiring bank
located in North Carolina. The decision presented a
good overview of the post-Riegle-Neal merger and
branching process, since it combined both interstate
mergers under 12 USC 215a-1 and 1831u with retention
of interstate branches under 12 USC 36(d), and in-state
mergers under 12 USC 215a with retention of in-state
branches under 12 USC 36(b). [Corporate Decision No.
97-47, dated June 6, 1997]

In addition to an interstate merger pursuant to the
Riegle-Neal Act, the OCC approved for the first time the
establishment of a de novo interstate branch followed by
the establishment of another branch in the same state.
The establishment of the first branch was governed by
12 USC 36(g) (added by the Riegle-Neal Act), while
establishment of the second branch was governed by
the usual McFadden Act provision on intrastate branch-
ing, 12 USC 36(c). [Corporate Decision No. 97-55, dated
June 26, 1997]

The OCC approved an interstate merger in which it
demonstrated that, even after Riegle-Neal, the merger of
an interstate national bank and another bank with the
same home state is governed by the traditional merger
authority of 12 USC 215a and branch retention authority
of 12 USC 36(b). This decision contained an extensive
analysis of where the resulting interstate bank is “situ-
ated” for purposes of determining its branch retention
rights. [Corporate Decision No. 97-68, dated July 10,
1997]



The OCC approved an application from the holding
company of a national bank with its main offices and
branches located in Wisconsin to: (1) establish a de novo
national bank in Michigan, and (2) merge the two institu-
tions pursuant to 12 USC 215a-1, 1828(c) and 1831u(a),
and retain the main office of the target bank (Michigan)
as a branch of the acquiring bank. Michigan permits de
novo branches by out-of-state banks on a reciprocal
basis. Wisconsin does not permit de novo branching by
out-of-state banks. [Corporate Decision No. 97-90, dated
October 3, 1997]

The OCC approved the first whole bank interstate pur-
chase and assumption transaction under the authority of
the Riegle-Neal Act. [Corporate Decision No. 98-03,
dated October 24, 1997]

The OCC approved the establishment of a branch in
Puerto Rico. This was the first decision determining that
Puerto Rico permits de novo branches by out-of-state
banks. [Corporate Decision No. 97-95, dated October
31, 1997]

B. Interstate Main Office Relocation

The OCC approved the first interstate main office reloca-
tion with branch retention under the new provisions in the
Riegle-Neal Act that apply to relocations occurring after
May 31, 1997. The OCC approved the bank’s application
to relocate its main office from New York to New Jersey
while retaining its branch in New York. The bank did not
propose to establish a new branch at the old main office
site. The bank was allowed to retain the branch in New
York because it met the conditions in 12 USC 36(e)(2), in
particular because a bank in New Jersey can acquire a
branch in New York under Riegle-Neal. [Corporate Deci-
sion No. 97-105, dated December 6, 1997]

Structure Decisions
A. Charters

The OCC granted the first charter approval under the
Competitive Equality Banking Act of 1987 (CEBA) for a
credit card bank that would acquire a real estate invest-
ment trust as an operating subsidiary. [Conditional Ap-
proval No. 245, dated May 13, 1997]

The OCC granted the first approval of a trust company
charter for a religious nonprofit entity. [Conditional Ap-
proval 249, dated June 30, 1997]

The OCC granted the first approval of a credit card bank
charter for a banking trade group to provide credit card
services to its member banks. [Conditional Approval No.
257, dated October 7, 1997]

The OCC granted the first approval for a CEBA credit
card bank to issue credit cards secured by second liens

on its customers’ homes. In addition to the standard
CEBA credit card bank conditions, seven special con-
sumer protection conditions were imposed due to the
unique issues raised by this proposal. [Conditional Ap-
proval No. 266, dated November 3, 1997]

The OCC granted the first approval of a de novo
monoline credit card bank. The applicant ran an existing
credit card business through a finance company and
transferred that operation to the new bank. [Corporate
Decision No. 98-04, dated November 21, 1997]

B. Conversion

The OCC approved a state bank conversion involving
several unique aspects, including treating existing low
income housing tax credit investments as “nonconform-
ing” assets until the converted bank filed self-certification
or obtained OCC approval for such investments under 12
CFR 24, and granted the converted bank a two-year
period in which to: (1) divest of its nonconforming
insurance activities, or (2) conform the activities of those
subsidiaries with applicable national banking law. [Cor-
porate Decision No. 97-14, dated March 4, 1997]

C. Community Development Proposals

The OCC authorized the first national community devel-
opment bank to open for business. The bank opened on
September 22, 1997, and immediately acquired a branch
from an existing bank. The bank received direct equity
investments from other national banks under Part 24 and
opened with approximately $9 million in assets and net
capital of $5.3 million. Subsequently, the Community
Development Financial Institution (CDFI) Program
awarded the bank $1.5 million in equity capital, which will
bring the its net capital to approximately $6.8 million.
[Corporate Decision, No. 98-02, dated September 18,
1997]

The OCC chartered a bank with two subsidiary Commu-
nity Development Corporations (CDCs) (one for-profit
and one not-for-profit), to open for business. This was the
first time that a CDC proposal was submitted to the OCC
along with a charter application. The for-profit CDC will
support the bank providing small business financing and
the not-for-profit CDC will provide services and technical
assistance for the bank’s small business customers.
[Corporate Decision No. 98-01, dated December 17,
1997]

D. Minority Investments

The OCC for the first time used the four-part test for
national bank ownership of a noncontrolling interest in a
corporation to approve a national bank operating subsid-
iary acquiring a 50 percent interest in an insurance
agency that was located in a “place of 5,000.” [Condi-
tional Approval No. 236, dated April 3, 1997]
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The OCC granted approval for a national bank to acquire
and hold, through an operating subsidiary, a 50 percent
interest in a limited liability company engaged in provid-
ing credit and debit card transaction processing ser-
vices to merchant businesses. The OCC concluded that
a non-controlling 50 percent interest is treated as a
minority interest and not as a subsidiary; therefore, the
four-part minority investment test is applicable, rather
than the operating subsidiary application procedures of
12 CFR 5.34. [Conditional Approval No. 248, dated June
26, 1997]

The OCC approved a bank’s acquisition of an 80 percent
interest in a corporation engaged in originating and
administering leases of equipment to commercial enti-
ties. That corporation owned minority interests in various
entities (corporations and limited partnerships) which
engaged in leasing activities. This decision clarified that
the act of acquiring a minority interest in a business entity
through an operating subsidiary is, in and of itself, an
activity of an operating subsidiary that may require OCC
approval. [Corporate Decision No. 97-54, dated June
26, 1997]

E. Transactions Involving Thrift Institutions

The OCC approved a transaction involving conversion of
four federal savings banks, addressing a variety of
issues including legal authority, branch retention in states
with limited intrastate branching, other branching issues,
and treatment of nonconforming assets and liabilities.
[Corporate Decision No. 97-13, dated February 24,
1997]

The OCC approved an interstate merger transaction
which provides models for analyzing in-state mergers
that are subject to the Oakar Amendment where the
acquiring Bank Insurance Fund member bank is owned
by an out-of-state holding company. [Corporate Decision
No. 97-70, dated July 14, 1997]

The OCC approved a national bank’s acquisition of an
affiliated interstate federal savings association and oper-
ate its offices in two states as branch offices of the
national bank. The decision elaborated on the analysis in
Corporate Decision No. 97-32 to be used in connection
with branch acquisitions that are subject to the Oakar
Amendment. [Corporate Decision No. 97-84, dated Sep-
tember 5, 1997]

The OCC authorized a conversion, the first of its kind, of
a state-chartered mutual savings bank into a national
bank, while still retaining the mutual interests of the
account-holders of the savings bank via a mutual holding
company. This was accomplished through a multi-tiered
structure consisting of a mutual bank holding company
owning a stock bank holding company owning an interim
national bank. The mutual savings bank was then merged
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into the interim national bank. Ownership interests in the
mutually held bank holding company will be in proportion
to deposits held in the subsidiary national bank. [Corpo-
rate Decision No. 97-112, dated December 30, 1997]

Expanded Activities Decisions
A. Insurance

he OCC approved the first operating subsidiary to rein-
sure a portion of the mortgage insurance on loans
originated or purchased by the bank or the bank’s
lending affiliates. The approval relied on Interpretive
Letter 743 (October 17, 1996), which concluded that the
activity is generally permissible under the National Bank
Act because the activity is part of, or incidental to, the
business of banking. Similar approvals were granted to
five other banks during the year. [Corporate Decision No.
97-06, dated January 22, 1997, and Corporate Deci-
sions 97-15, 97-27, 97-89, 97-93, and 97-97]

The OCC approved an operating subsidiary to under-
write and reinsure credit disability and involuntary unem-
ployment insurance in connection with credit card loans
made by the bank’s affiliated credit card bank and to
underwrite safe deposit box liability insurance for the
bank and its affiliates. The proposed credit-related insur-
ance activities were found to be part of or incidental to
the business of banking because the proposed activities
limit the affiliate bank’s risk of loss on the credit card
loans that it makes and are a logical outgrowth of the
parent bank’s existing authority to conduct these ac-
tivities on loans that the bank itself extends. Additionally,
the OCC found that underwriting safe deposit insurance
is a functional equivalent or a logical outgrowth of a bank
subsidiary’s authority to engage in and manage its own
risk in connection with its safe deposit operations. [Cor-
porate Decision No. 97-92, dated October 17, 1997]

B. Securities

The OCC granted the first approval of an expanded
activity under the new authority of 2 CFR 5.34(f), whereby
an operating subsidiary may engage in an activity differ-
ent from that permitted for its parent national bank. This
decision granted conditional approval for a bank operat-
ing subsidiary to underwrite, deal and invest in municipal
revenue bonds. The decision found that the proposed
activities are legally permissible for a subsidiary of a
national bank because they are part of the business of
banking and allowed under the plain language of the
Glass-Steagall Act. The decision noted that the pro-
posed activities are expected to have substantial ben-
efits for the communities the bank serves and may also
benefit the taxpayers of those localities. The subsidiary
and bank will be subject to functional regulation by the
securities regulators and supervision by the OCC. The
OCC concluded that the proposed expansion of ac-
tivities in the subsidiary is consistent with safe and sound



banking practices. [Conditional Approval No. 262, dated
December 11, 1997]

C. Technology

The OCC granted the first approval based on a “finder”
activity rationale for a bank operating subsidiary to use
its Internet web site to list used cars available through its
parent bank as well as unaffiliated parties. The bank had
been using the site to market its own off-lease auto
inventory. Acting as finder, it will now also market the
vehicles of unaffiliated parties. The bank’s activities also
included referring buyers to various affiliated and unaffili-
ated companies offering loans, insurance, extended
warranties, and other related products. [Corporate Deci-
sion No. 97-60, dated July 1, 1997]

The OCC approved the first de novo electronic national
bank that will deliver products and services to customers
primarily through electronic means—telephone and per-
sonal computer. While it will not initially offer banking
transactions via the Internet, the bank plans to add that
delivery option in the near future. The bank will only offer
checking and savings accounts and electronic bill pay-
ment services; it will not offer loans. The approval
contained several pre-opening requirements and super-
visory conditions appropriate to the bank’s electronic
operating plan. [Conditional Approval No. 253, dated
August 20, 1997]

D. Other

The OCC granted the first approval for a national bank to
acquire an operating subsidiary that provides flood
certifications for real estate loans, i.e., certifies to real
estate lenders whether property securing real estate
loans is located in a flood plain, making flood insurance
necessary. [Corporate Decision No. 97-79, dated July
11, 1997]

Change in Bank Control Act

The Change in Bank Control Act of 1978 (CBCA) requires
that parties who wish to acquire control of a national
bank through purchase, assignment, transfer or pledge,
or other disposition of voting stock notify the OCC in
writing 60 days prior to the proposed acquisition (unless
a filing is required under the Bank Merger Act or the
Bank Holding Company Act).

Any party acquiring 25 percent or more of a class of
voting securities of a national bank must file a change-in-
bank-control notice. In addition, if any party acquires 10
percent or more (but less than 25 percent), that party
must file a change-in-bank-control notice under certain
conditions. The acquiring party must also publish an
announcement of the proposed change in control to
allow for public comment.

The CBCA gives the OCC the authority to disapprove
changes in control of national banks. The OCC’s objec-
tive in its administration of the CBCA is to enhance and
maintain public confidence in the national banking sys-
tem by preventing identifiable, serious, adverse effects
resulting from anti-competitive combinations or inad-
equate financial support and unsuitable management in
national banks. The OCC reviews each notice to acquire
control of a national bank and disapproves transactions
that could have serious harmful effects. If the notice is
disapproved, the disapproval letter contains a statement
of the basis for disapproval. The OCC's actions for 1997
are reflected in Table 2. As reflected in the table, the
OCC received 24 change-in-bank-control notices in 1997,
up from 17 in 1996. Two change of bank control notices
received in 1996 were acted on in 1997. Of the 24
notices received in 1997, 22 were acted upon, with no
disapprovals.

Community Development Division

In 1997, the Community Development Division (CDD)
provided community and economic development policy
guidance and procedures for national banks to facilitate
their participation in the emerging domestic market;
policy guidance and expertise on Community Develop-
ment Financial Institutions (CDFls), including community
development banks; educational initiatives for national
banks on emerging community development issues;
expertise and resource development for related OCC
units and policy makers; training for examiners and the
Community Reinvestment Development Specialists who
provide direct community development technical assist-
ance to banks and their community partners; expertise
advice and assistance to the Comptroller in his role as
Chairman and a member of the board of directors of the
Neighborhood Reinvestment Corporation (NRC); and,
represented the agency and division on internal and
external task forces and committees.

During 1997, CDD completed a broad range of commu-
nity and economic development initiatives to provide
guidance to national banks and examiners. This initiative
covered community development lending and investing,
banker education, examiner training and enhanced com-
munication of information both internally and externally.

The Community Development Division (CDD) planned
and organized a historic national symposium on “The
Single Family Affordable Housing Market: Trends and
Innovations” that permitted opinion leaders to address
the issues and opportunities for banks as this market
continues to mature. The symposium was attended by
almost 200 bankers, mortgage insurers, secondary
market participants, regulators, and other interested
participants. The symposium was held in Philadelphia,
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Table 3—Change-in-Bank-Control-Act Notices Processed, and their Disposition, 1988-1997

Year Received Acted on Not disapproved Disapproved Withdrawn
1997 24 24 24 0 0
1996 .. .. 17 15 13 0 2
1995 15 16 16 0 0
1994 15 16 15 1 0
1993 28 30 21 5 4
1992 . 30 29 21 4 4
1991 20 15 6 6 3
1990 ... 31 42 32 5 5
1989 55 55 48 3 4
1988 . 45 42 34 4 4

Source: Bank Organization and Structure, Comptroller of the Currency.

Pennsylvania in July. This market is still relatively new
within banking thus the symposium presented an op-
portunity for the OCC to bring together a diverse group
of participants to discuss issues, innovations and bank
lending performance in the single family affordable
mortgage market that are essential to maintaining a
healthy and growing market.

Guidance on enhanced affordable mortgage portfolio
management strategies was provided in Advisory Letter
97-7 that also described techniques that had proved to
be effective in controlling risk in affordable mortgage
portfolios (AMPs). The guidance resulted from an OCC
review that found a correlation between the level of
delinquencies and the number of years a bank had
offered affordable mortgage loans. The advisory letter
states that banks with more than three years experience
in the affordable mortgage market generally had a higher
loan volume, but more effective risk management and
lower delinquency levels in their AMPs. The banks with
lower delinquency rates had three common characteris-
tics that are described in detail in the advisory along with
suggestions on how banks can strengthen their existing
portfolios.

The division also developed policy guidance in issuing
Advisory Letter 97-2, which provided clarification that
national banks can use the reliable estimates category of
12 CFR 1 for unrated community development securities
and defined securities. This action opened another op-
tion for banks to purchase these securities that meet the
standards under the authority of the Investment Securi-
ties regulation (Part 1) that are in addition to the Part 24
option. The advisory also explains the treatment of these
investments under CRA.

In November, the OCC co-hosted with the American
Bankers Association (ABA) the ninth Annual Community
Development Lending Conference in New Orleans, LA.
Entitled “Community and Economic Development: Ex-
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panding Market Opportunities” the conference estab-
lished a historic milestone with almost 300 attendees and
enhanced program content. It provided the participants
an opportunity to explore emerging issues in community
development lending, economic development, neighbor-
hood revitalization, urban and rural affordable housing
and small business development, and CD securitization.
Comptroller Eugene A. Ludwig, gave the dinner keynote
address. Scott Jones, ABA president-elect and sponsor
of the conference provided a luncheon keynote address.
It was attended by bankers, mortgage insurers, commu-
nity development lending practitioners, not-for-profit and
for-profit representatives, secondary market experts, pri-
vate CD securities providers, and federal, state and local
government officials. Tours of affordable housing projects
and the city’s Enterprise Community were well attended
by the conference participants. The tours highlighted the
benefits of partnerships between local government, the
private sector, and community development partners.

The division developed and published the 1996 Supple-
ment to the Community Development Investments Pro-
gram for National Banks Directory. The directory includes
information about the measurable results of national
banks’ CD investments made under the authority of
CDCs, CD Projects and Other Public Welfare Invest-
ments regulation (12 CFR 24). Each entry includes the
name of a contact person who can provide more infor-
mation about the investment.

The CDD redesigned its quarterly newsletter, Community
Developments. It provides national banks and other
interested persons with highlights of innovative bank
community development programs, regulatory updates
on community and economic development issues, and
related national news on federal and state programs. The
newsletter was redesigned to respond to bankers and
other requests for more detailed articles about commu-
nity economic development initiatives. The newsletter
now offers bylined articles written by external bank and



other experts and OCC employees. Additionally, it in-
cludes photos, graphics and continues the “OCC News”
and “Capitol Views” sections. Subscription to the news-
letter is free.

CDD developed and published Community Develop-
ment. A Profitable Market Opportunity, in September
1997. The publication consists of papers from major
thinkers in the community and economic development
arena, including the Comptroller, that help to advance
the body of knowledge regarding this emerging domes-
tic market within banking. Many bankers, secondary
market experts, insurers, researchers, and others are
featured.

In September 1997, the OCC participated in the annual
SEC Government Small Business Capital formation an-
nual forum and chaired the credit round table. Approxi-
mately 200 attendees participated in this forum that
reviews issues related to small business capital forma-
tion and makes an annual report to Congress based on
recommendation from the forum attendees.

CDD Continued to provide leadership for the Native
American Working Group that released two publications
during the year: Providing Financial Services to Native
Americans in Indian Country is a study about what
financial products and services are currently provided by
financial institutions in Indian country, and A Guide to
Mortgage Lending in Indian Country provides essential
information for those lenders and others who plan to
provide mortgage financing in Indian country. Both were
released in July 1997.

The division represented the OCC on the “Brownfields
National Federal Agency Partnership Action Agenda”
steering committee that involves a collaboration of 30
federal agencies that are working to help place
brownfields sites back into productive use. The federal
agencies are working together to exchange information
on brownfields and brownfields-related activities in a
more integrated fashion toward sustainable redevelop-
ment. The OCC participated in the Brownfields ‘97
Conference, coordinating and chairing a panel titled:
“Over the Rainbow—Making Brownfields into Gold,” re-
quested and received approval for the FFIEC to under-
take a review of legal issues and conduct educational
initiatives that will assist all financial institutions in the
brownfields area, and participated in the phase | selec-
tion process of the brownfields showcase selection pro-
cess that will be concluded in early 1998.

CDD approved several precedent setting national bank
investments this year. The first, Citibank, N.A., received
OCC approval to make a special debt investment in the
National Association of Community Development Loan

Funds which provides an option for banks to make
“equity-like” investments in not-for profit corporations.
The investment is being used by the national entity to
make loans to its estimated 2,000 member community
development financial institutions (CDFls). The CDFls
are using the funds for their community and economic
development projects in the bank’s communities. The
second, Mission Community Bank, N.A., a community
development bank, was chartered by the OCC in 1997
with two subsidiary CDCs (one for-profit and the other a
not-for-profit). The for-profit CDC will support the bank
providing small business financing and the not-for-profit
will provide services and technical assistance for the
bank’s small business customers. CDD also reviewed
and approved Key Bank’'s CDC request to increase its
geographic coverage from 38 to 50 states, the District of
Columbia, and Puerto Rico as the first subsidiary CDC to
be permitted to operate nationwide. And, lastly, the
Neighborhood National Bank opened in San Diego,
California, as the first de novo chartered national bank
with a community development focus. The division pro-
vided technical assistance to the organizers prior to and
throughout the chartering process. National banks were
permitted to make direct equity investments under part
24 and a 1997 CDFI Fund equity investment.

CDD approved 144 national bank community develop-
ment corporation and community development project
investments. Since the inception of the OCC’s Commu-
nity Development Corporations (CDCs) and Community
Development Project Program (CD projects) in 1965, the
OCC has approved 1,469 national banks to invest in over
1,000 community development corporations and com-
munity development projects. Many of those investments
were in one-time projects which have been completed,
or were in single-purpose CDCs whose missions have
been accomplished. National banks and their community
partners have invested $5.3 billion in all CDCs and CD
projects.

In April 1997, the OCC provided a videotape and work
book on “Federal Low-Income Housing Tax Credits: A
Profitable Affordable Housing Opportunity for Banks.”
The videotape and work book show how banks can use
Federal Low Income Housing Tax Credits through the
Part 24 investment authority to provide affordable rental
housing in their communities. The videotape provides
“How To” guidance for banks on another option for
using the Part 24 authority to support providing afford-
able rental housing on a profitable basis. The package
includes a discussion and written materials on the
major aspects of how banks can participate as a
developer, limited partner, and through syndications,
and how to compute internal rates of return, IRS compli-
ance rules, and opportunities for community and large
bank participation.
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The CDD supports the Comptroller in his capacity as a
statutory member of the board of directors and chairman
of the Neighborhood Reinvestment Corporation, and
chairman of the NeighborWorks Campaign for Home-
ownership. The division also served as OCC liaison for
the Department of the Treasury Consumers Affairs Coun-
cil; served on the executive committee for the SEC
Government Small Business Capital Formation annual
forum; and as a member of the National Brownfields
Partnership steering committee, a member of the OCC'’s
National Credit Committee, and as chair of the Native
American Working Group.

CDD provided community development lending and
investments training to examiners in five sessions of the
Bank Supervision School. The division director and other
staff members were presenters at more than 12 confer-
ences and seminars.
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CDD is planning and organizing a national small busi-
ness banking issues forum for bankers, small business
owners, public sector officials, and service providers
from across the United States. The forum will address
major issues that impact small business lending and
investing, including how banks can better use new
approaches to financing small businesses and partner-
ships with national intermediaries and federal, state, and
local government. The forum complements the
Comptroller's 1997 “Banking on Minority Business” out-
reach program by exploring a broader range of small
business finance and investment issues, and helps to
build mutually profitable relationships between national
banks and small businesses—relationships that are criti-
cal to bringing economic opportunities to local communi-
ties. The conference is planned for February 5, 1998 in
Washington, D.C.



Economic and Policy Analysis

The Economic and Policy Analysis group includes the
Economics Department and two new units—the Bank
Technology Unit and the Special Studies Unit. The Eco-
nomics Department consists of four divisions: Econom-
ics and Evaluation, Financial and Statistical Analysis,
Bank Research, and Risk Analysis. The department is
responsible for conducting policy analysis on many
issues facing the OCC; monitoring the financial health of
the banking system to identify sources of risk; analyzing
the determinants of bank competitiveness and risk-
taking; evaluating the effects on OCC operations of
changes in the regulatory environment; providing techni-
cal support to examiners in the assessment of banks’ risk
measurement methods and the use of statistical tools to
assess fair lending compliance; and drafting congres-
sional testimony for the Comptroller. The Economics
Department staff members participated in the production
of 13 economics working papers in 1997, the most
productive year thus far. The 1997 working papers
explored a variety of topics important to the mission of
the OCC, including mutual fund activities; deposit insur-
ance; derivatives markets; interstate banking; bank risk-
taking and returns; international bank regulations; newly
chartered banks; bank organizational form; and CAM-
ELS ratings. Several papers provided timely support for
OCC policy initiatives and approximately half of the
papers have been accepted, or are under consideration,
for publication in academic journals.

In March 1997, the two new units—Bank Technology and
Special Studies—were established in Economic and
Policy Analysis to formalize management of staff and
resources already dedicated to addressing broad policy
issues arising from emerging electronic money and
banking technologies and to bring increased focus on
OCC’s supervision of technology within the banking
industry. The Bank Technology Unit formulates policy
and examination tools for the OCC to supervise bank
technology-related activities and assist examiners in
staying abreast of developments in bank technology. The
Special Studies Unit identifies, analyzes, and advises
OCC executives on public policy issues relating to
matters affecting the financial services industry, includ-
ing electronic money and banking, and their effects on
the financial services industry.

Economics Department

Economics and Evaluation Division

The Economics and Evaluation Division prepared nine
written statements and packages of briefing materials for
the Comptroller’s congressional appearances in 1997.
Four of the hearings focused on financial modernization
issues, two addressed the OCC'’s efforts to ensure that
national banks are year-2000 compliant, one had the

Comptroller discuss the OCC’s supervisory philosophy
and practices, one was focused on oversight of the
OCC’s overall operations, and the final hearing ad-
dressed the OCC'’s strategic planning process in re-
sponse to the Government Performance and Results Act.
The unit also provided direct support for 14 fair lending
examinations in 1997 through data collection and analy-
sis and the application of statistical sampling and model-
ing techniques to the OCC’s assessment of the banks’
fair lending performance.

Financial and Statistical Analysis Division

In 1997, the Financial and Statistical Analysis Division
completed four reports on the condition and perfor-
mance of the banking industry; three reports on con-
sumer credit issues, trends, and concerns; two reports
using the shared credit data on the risks associated with
the companies in the retail markets; and several special
reports on technology risks, subprime lending concerns,
and international analyses of country risks. The division
completed the core development of the Integrated Bank
Information System and provided training in multiple
locations. Staff completed a prototype model that calcu-
lates the probability of significant deterioration in the
condition of a bank as a function of economic conditions
in a bank’s lending area, macroeconomic trends, super-
visory actions, capital levels, and possible contagion
effects. The division and the Bank Research Division also
completed a prototype risk estimator that provides a
measure of whole bank risk.

Bank Research Division

In 1997, the Bank Research Division undertook several
long-term research projects. These included works on
the consolidation of the banking industry; identification of
the corporate structure of commercial banks and their
holding companies; credit card banks; recent increases
in personal bankruptcy; bank failures in G-10 countries;
single, overall measures of bank risk; behavior of newly
chartered banks; and the effectiveness of CAMELS
ratings in identifying prudent risk management abilities of
national banks. The work undertaken in 1997 and earlier
contributed to the completion of 14 papers for scholarly
and trade journal publications and 36 presentations of
research to academic, government agency, and foreign
audiences.

Risk Analysis Division

Economists from the Risk Analysis Division participated
in 45 on-site examinations in 1997. The group applies a
sophisticated knowledge of quantitative methods for
measuring risks in bank portfolios and of the analysis of
supervisory policies addressing those risks. The division
engaged in examination support in seven subject areas
during 1997, the latter three of which are new support
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functions: interest rate risk; credit scoring; derivatives
trading and pricing; mortgage banking; credit portfolio
management; asset management; and internal models
to comply with the new market risk regulation (currently
being applied to seven internationally active banks).

Bank Technology Unit

The Bank Technology Unit is managing the OCC'’s efforts
to supervise the year-2000 issue, outlining a comprehen-
sive supervision strategy, implementing a reporting sys-
tem to track industry year-2000 progress—beginning
with an initial bank-by-bank assessment in June 1997—
and developing with the FFIEC uniform year-2000 exami-
nation guidance. The unit also worked aggressively to
develop guidance and examination procedures for new
technology-based products and services. The unit made
significant progress in 1997 on several key banking
bulletins, including Technology Risk Management, PC
Banking, and Digital Signatures. The bulletins will be
issued in early 1998.
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Special Studies Unit

The Special Studies Unit supported the Comptroller’s
Treasury-wide role as coordinator on electronic money
issues, preparing three major policy papers for the
Secretary on issues of significance to the Department of
the Treasury. The unit reinforced OCC'’s lead role by
sponsoring a series of briefings for the Treasury-wide
community by outside technology and banking industry
participants and by giving numerous speeches—result-
ing in high visibility—at industry meetings. The unit’s
policy agenda included significant participation in major
international efforts to examine the issues presented by
the emerging technologies. Finally, staff members made
major contributions to the “Report of the Working Party
on E-Money,” which looked at consumer, law enforce-
ment, supervisory, and cross-border issues and was
presented by the G-10 finance ministers and governors
to the heads of state at the June 1997 Denver summit.



International Affairs

International Banking and
Finance Department

The International Banking and Finance Department (IB&F)
oversees OCC supervision of the federal branches and
agencies of foreign banks in the United States and
maintains OCC’s relationships with the international fi-
nancial community and foreign supervisory organiza-
tions. The department provides policy advice and techni-
cal expertise and analysis to OCC on international
banking and financial matters, including foreign regula-
tory trends, country risk evaluation, and the evolution of
foreign financial systems, institutions, and supervisory
and regulatory processes.

The IB&F department represents the OCC on inter-
agency projects and activities affecting international
banking supervision policy and regulation. These activi-
ties include cooperation with federal and state bank
supervisors on specific initiatives in the supervision,
licensing, and regulation of foreign banks operating in
the United States, particularly the Interagency Foreign
Banking Organization Supervision Program.

The department oversees the OCC’s Federal Branch
Program, which supervises, licenses, and regulates fed-
eral branches and agencies of foreign banks in the
United States. In that regard, IB&F provides supervisory
policy and procedural support and guidance to the OCC
districts supervising federal branches and agencies. The
department also serves as the focal point for information
on foreign banks that operate federal branches and
agencies and coordinates communications with those
banks’ home country supervisory authorities and their
senior management.

In its role as staff coordinator of OCC's participation in
the Basle Committee on Banking Supervision, and the
Joint Forum on Financial Conglomerates, IB&F works
with other OCC groups in support of U.S. efforts to
achieve international harmonization of financial services
supervision. The department coordinated and provided
technical support to the Treasury Department on the G-7

summit process. The department also conducts re-
search and analysis on international economic and bank
supervision and regulatory matters and supports OCC
examiners and other staff engaged in domestic and
international supervisory activities as well as assisting in
the development and implementation of OCC banking
supervisory and regulatory policies and procedures.

The IB&F department also develops, analyzes, and
distributes information on the global banking and finan-
cial environment in which national banks operate; the
banking, financial, and financial services supervisory
systems in the major countries of the world; and foreign
banks that operate federal branches and agencies in the
United States. As the OCC representative on the Inter-
agency Country Exposure Review Committee (ICERC)
of U.S. bank regulatory agencies, IB&F develops and
analyzes information on and assesses risk in interna-
tional lending, including the evaluation of transfer risk
associated with exposures to countries experiencing
difficulty servicing their external debt. Through IB&F, the
OCC provides the permanent ICERC secretariat and
rotates as chair of the ICERC every third year. In 1997,
the IB&F department initiated a project to revise the
ICERC process.

Staff members from IB&F meet and communicate with
foreign supervisory authorities to exchange information,
resolve issues, and coordinate requests for data, back-
ground materials, training, and other technical advice. In
this capacity, IB&F staff members also coordinated or
hosted 49 visits from examiners from other countries and
coordinated or provided 17 technical assistance mis-
sions to 13 countries. The IB&F department serves as the
liaison with the Treasury Department, the International
Monetary Fund, the International Bank for Reconstruction
and Development (World Bank), the InterAmerican De-
velopment Bank, and other external sources on a variety
of issues related to global financial services supervision.
It also is involved in formal programs to provide technical
bank supervisory assistance to foreign bank supervisory
authorities. The IB&F department provided an examiner
on staff to the Treasury Department to provide assistance
on G-7 matters.
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Public Affairs

Public Affairs, headed by the senior deputy comptroller
for Public Affairs, is composed of the special advisor to
the senior deputy comptroller; the Congressional Liaison
and Banking Relations divisions; the special advisor for
External Relations, which includes the Community Rela-
tions and the Minority and Urban Affairs divisions; and
the Public Affairs Department, headed by the deputy
comptroller for Public Affairs and composed of the
Communications and Press Relations divisions.

Congressional Liaison Division

The Congressional Liaison Division is responsible for the
OCC'’s relations with members of Congress, congres-
sional committees, subcommittees, and staff.

The division provides analysis and advice to the Comp-
troller and senior OCC policymakers on congressional
activities that affect or could affect the OCC, the national
banking system, or the financial services marketplace. It
also offers guidance on potential congressional reaction
to OCC actions.

As part of its responsibilities, the division maintains
regular contact with congressional members, commit-
tees, subcommittees, and staff to promote effective
communication and ensure that OCC’s interests are
represented.

The division is the focal point of congressional inquiries,
including requests for testimony, staff studies, or other
support. It assists in the preparation of testimony, com-
ments, briefings, and staff studies relating to congres-
sional actions, as well as responses to constituent inqui-
ries. The division provides any other necessary liaison
and information services relating to congressional and
legislative matters.

Banking Relations Division

The Banking Relations Division acts as liaison with
bankers, state bankers associations, banking trade
groups, and state bank supervisors.

The division provides advice to the Comptroller and
senior policymakers and is responsible for identifying
proposed regulatory and industry actions that relate to
OCC activities. It formulates specific approaches for
ensuring that OCC'’s position is presented and that
information is disseminated.

The division recommends new policies, concepts, and

procedures to guide the OCC in its relationship with the
banking industry. It prepares and directs the preparation
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of briefing materials for use in meetings with OCC
officials and banking industry groups and assists with
preparation of testimony or presentations for the Comp-
troller and senior officials. The division maintains state-
by-state in-depth analyses of banking legislation and
major issues including existing, proposed, and potential
legislation.

Banking Relations also helps district offices develop
effective outreach programs with bankers and state
banking trade associations. The division coordinates and
hosts in-house meetings with state banking trade asso-
ciations and is responsible for planning and organizing
off-site “Meet the Comptroller” seminars attended by
chief bank executives and OCC's Executive Committee
to discuss changes in the banking industry.

In 1997, the division coordinated four “Meet the Comp-
troller” seminars with approximately 500 bankers and
directors in attendance. In addition, the division hosted
45 bank trade association delegations at the OCC and
coordinated over 100 OCC speakers and panelists for
industry-sponsored events.

Community Relations Division

The Community Relations Division is responsible for the
OCC'’s outreach and external relations with consumer
and community organizations, particularly national non-
profit public interest organizations that are concerned
with community reinvestment and community develop-
ment issues.

The division provides analysis and advice to the Comp-
troller and OCC'’s senior management on consumer and
community organization interests and activities that af-
fect or could affect the OCC, the national banking
system, or the relationship of national banks to their
communities. It also offers guidance on potential con-
sumer and community reaction to OCC actions, monitors
the overall direction of public interest advocacy directed
at the financial services marketplace, and formulates
strategies for ensuring that OCC positions are clearly
and appropriately communicated to these sectors.

In addition, the division recommends new policies and
procedures to guide the OCC in its relationship with the
public interest sector. It assists in the preparation of
speeches, testimony, or other presentations for the Comp-
troller and senior OCC officials before consumer and
community organizations. Finally, the division is respon-
sible for organizing and coordinating the Comptroller’s
formal and informal outreach with community and con-
sumer organizations at “Meet the Comptroller” meetings
and similar forums.



In 1997, the Community Relations Division:

o Organized four district “Meet the Comptroller” meet-
ings with community leaders in Charlotte, Cleve-
land, St. Louis, and New Orleans;

o Organized four outreach luncheons for the Comp-
troller with Washington-based national organiza-
tions on issues such as fair lending, the Community
Reinvestment Act, access to financial services,
and home buyer counseling and affordable mort-
gage performance;

o Served as a representative on the OCC'’s National
Access Committee;

o Provided assistance and information for Comptrol-
ler Ludwig’s keynote addresses at five community
or consumer conferences or awards dinners;

. Represented the OCC at various national confer-
ences sponsored by community and consumer
organizations which promote partnerships with na-
tional banks;

o Furnished information requested by the OCC’s
Community Reinvestment and Development Spe-
cialists (CRDs) about key community organizations
in various cities; and

o Maintained a database of nonprofit community and
consumer organizations accessible to the public
via the Internet through the OCC’s Web page, at
http://www.occ.treas.gov/community/CCDBINFO.htm.

Minority and Urban Affairs Division

The Minority and Urban Affairs (MUA) Division is cur-
rently responsible for overseeing the OCC's external
relations with national and regional civil rights and minor-
ity-based organizations, particularly those that are con-
cerned with access to financial services. The division
provides counsel to the Comptroller and senior OCC
management on the banking and financial service inter-
ests of these organizations and offers guidance to man-
agement on the concerns that these organizations have
relating to the OCC'’s supervision of the national banking
system.

During 1997, the mission of the MUA division shifted from
an internal focus on issues involving minorities and
women employees at the OCC to an external affairs
focus on the financial service concerns of minority-based
organizations. In conjunction with its new responsibilities,
the division was transferred to Public Affairs from the
Administration Department.

Beginning in the spring of 1997, the division inaugurated
an aggressive outreach program to improve the OCC's re-
lations with national and regional civil rights and minority-

based organizations. At the Comptroller's request, the
division implemented a national Banking on Minority
Business program that brought together bankers, repre-
sentatives of the minority small business community, and
leaders of minority business and community organiza-
tions to discuss how to overcome barriers to small
business lending and build mutually profitable relation-
ships. The first forum, was held in Washington, DC, on
June 5, and was followed by others in Cleveland, San
Francisco, St. Louis, Boston, Houston, Los Angeles, and
New Orleans. More than 300 people participated in the
eight forums.

On behalf of OCC, MUA participated as an exhibitor in
1997 at minority organization conferences held by the
National Association for the Advancement of Colored
People, the National Urban League, League of United
Latin American Citizens, National Council of La Raza, the
Congressional Black Caucus, and the National American
Indian Housing Council. This outreach program helped
to increase the OCC'’s visibility among the membership of
these organizations and allowed the office to share
information on the agency’s mission and purpose. To
support these and other OCC outreach programs, MUA
produced informational brochures on the Community
Reinvestment Act, the OCC’s community reinvestment
and development specialist program, and basic con-
sumer laws and regulations.

Minority and Urban Affairs also sponsored a summer
internship program with the Hispanic Association of
Colleges and Universities. Several divisions at OCC
headquarters participated in this program by providing
summer internship opportunities for six college and
graduate level students.

Public Affairs Department

The Deputy Comptroller for Public Affairs heads the
Public Affairs Department, oversees the operations of the
Communications and Press Relations divisions, and is
responsible for managing internal and external commu-
nications activities. The deputy comptroller is charged
with bringing an external perspective to all agency
issues and works closely with executives to identify
issues and activities that need to be communicated
inside and outside the agency. In addition, the deputy
comptroller provides advice and counsel to the Comp-
troller and Executive Committee on media relations and
communications activities and policies.

The divisions overseen by the deputy comptroller for
Public Affairs serve as the agency’s main external con-
tact and communicate the OCC’s mission and activities
to the public. The deputy comptroller is responsible for
providing public affairs advice to OCC senior manage-
ment, as well as coordinating internal and external
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communication policies and activities. Department ac-
tivities include identifying and developing communica-
tion strategies for major OCC initiatives and proposals
and implementing those strategies.

Communications Division

The Communications Division provides publications sup-
port and information services for the agency. Specifically,
the division:

. Provides writing, editorial, and production support
for all agency publications, including the Quarterly
Journal, the Comptroller's Handbook, the Comp-
troller's Manual for Corporate Activities, and the
Comptroller's Handbook for Compliance, as well as
OCC policy issuances such as advisory letters,
alerts, and bulletins.

. Plans approaches to disseminating information and
designs appropriate vehicles for specific messages.

o Responds to inquiries from the public about the
agency’s mission and activities.

o Oversees the agency’s electronic news systems.

o Develops and maintains the agency’s Internet pres-
ence (http://www.occ.treas.gov), which offers quick
access to agency materials.

. Uses appropriate technological means to improve
and maintain internal and external communication
for the OCC.

o Processes all initial requests filed under the Free-
dom of Information and Privacy acts.

. Operates and oversees the Public Information
Room, which offers easy access to the agency’s
public documents.

o Certifies copies of bank corporate documents.

The Communications Division’s 1997 accomplishments
reflect a continued emphasis on public access to infor-
mation. The Public Information Room offers the public
quick access to agency documents, including press
releases, issuances, CRA evaluations, comment letters
on proposed regulations, securities filings, enforcement
actions, and similar information. In January, the Public
Information Room moved to its permanent location on the
first floor. The room is open to walk-in visitors from
9:00 a.m. to 12:.00 p.m. and 1:.00 p.m. to 3:30 p.m.
During 1997, the public information staff handled 5,531
requests for information within 24 hours.

Throughout 1997, the OCC'’s Internet site continued to
gain in popularity. The site (at http://www.occ.treas.gov)
managed by the new Automated Information unit, gives
the public quick access to a full range of OCC docu-

58 Quarterly Journal, Vol. 17, No. 1, March 1998

ments, including many that are posted to the site as soon
as they are released to the public. The site provides
access to actual CRA evaluations as well as a search-
able database of the CRA ratings; a database of commu-
nity groups, with an opportunity for groups to register;
proposed regulations; issuances and press releases,
including major speeches and congressional testimony;
and a variety of publications, including consumer assist-
ance materials, the Weekly Bulletin (a report of agency
corporate applications and actions), and the monthly
Interpretations and Actions. During 1997, about 1.75
million pages of information were made available through
this medium.

The Publications and Editorial Services personnel pro-
vide editorial and writing assistance to other OCC units
and publish OCC publications. New external publica-
tions for 1997 included five new booklets in the
Comptroller's Handbook; two booklets in the Comptroller’s
Handbook for Compliance; Banking Laws for Examiners,
and the four-book set of Banking Regulations for Examin-
ers. In addition, the Communications Division continued
to produce many periodicals and series including the
Quarterly Journal and Interpretations and Actions. Other
important special publications include The Director’s
Book; 1997 Survey of Credit Underwriting Practices; New
Opportunities to Excel; A Guide to Mortgage Lending in
Indian Country; Providing Financial Services to Native
Americans in Indian Country; and Financial Access in the
21st Century.

In 1997, the Publications and Editorial Services unit
continued to produce a monthly employee newsletter
and to distribute OCC issuances and other policy papers
to national bank examiners and national banks.

Under the authority delegated by the Comptroller, the
department is responsible for making initial determina-
tions on requests for records of the OCC under the
Freedom of Information Act and the Privacy Act of 1974,
In 1997, the Public Disclosure unit received almost
21,000 such requests, 18,000 of which were handled
through the OCC Information Line, a fax-on-demand
system (releasing 144,000 pages of information).

The division is also responsible for providing certified
copies of national bank corporate documents. By the
end of 1997, the Public Disclosure unit issued almost
9,000 certificates for the following seven types of certifi-
cates: of corporate existence; of charter; of corporate
titte change; of articles of association; of merger; of
fiduciary powers; and of declaration of insolvency.

Press Relations Division

The Press Relations Division works to increase public
understanding and awareness of the OCC’s mission by



providing news media relations support to the agency
and senior management. Specifically, the division:

Prepares and issues press announcements on
agency actions or policies, including new regula-
tions, supervision guidance, new publications, sta-
tistical information (such as the quarterly report on
banks derivatives activities), major conferences,
and speeches by senior OCC officials.

Develops briefing materials and support informa-
tion, such as questions and answers, for agency

initiatives in which there is press interest, such as
the OCC'’s bank supervision activities to ensure that
national banks will be prepared for the year-2000
date change.

Supports agency staff in dealing with news media
inquiries, by providing advice, counsel, and training.

Responds to press inquiries on all the OCC’s
activities, policies, and initiatives.
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Administration

Resource Management

The Resource Management area encompasses two divi-
sions: Administrative Services and Human Resources.

Administrative Services Division

The Administrative Services Division (ASD) provided
significant support to OCC’s cost cutting efforts. Through
negotiation and competition of contracts which saved
several million dollars, management of postage costs
resulting in a reduction of over $400,000 from 1996, and
continued reduction of supply expenditures, the ASD
staff members have led the agency’s cost cutting activity.

Acquisition Services managed nearly 300 contracting
actions and many hundreds of Visa IMPAC Purchase
Card transactions. Purchase Card expansion is a major
initiative to make procurement more customer friendly.
Procurement competition was emphasized to achieve
best value products. The unit made major adjustments to
policy and procedures to improve its efficiency and
customer service.

Administrative Operations staff played a major role in
planning and carrying out meetings to promote OCC'’s
mission, including increasing access to banking ser-
vices. These meetings included “Meet the Comptroller”
meetings nationwide; a Financial Access in the 21st
Century forum for bankers, consumer representatives,
social scientists, and government officials; and the Bank-
ing in Indian Country conference, attended by Indian
community leaders, top ranking government officials,
banking industry heads and featuring Comptroller of the
Currency Gene Ludwig and Attorney General Janet
Reno.

The emphasis on service continued, as the library an-
swered over 7,300 reference requests and Records
Management staff responded to over 4,000 requests for
records or information. The library’s home page became
popular immediately, with the catalog, an interactive
reference desk, and connections to useful Internet sites
available to OCC employees over the Intranet.

The division continued to promote educational outreach
in Washington and the districts. Over 90 volunteers from
the Washington office took part in OCC’s Partnership-in-
Education with a Washington, D.C. elementary school.
ASD also helped launch a new program to support high
school Academies of Finance, “schools within schools,”
in Washington and each district.

The Real Estate and Design Services group realigned
two floors of the headquarters building, and the planning
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and design for the expanded Customer Assistance Unit
was completed.

Realignment of support space at headquarters contin-
ued with the addition of a Visiting Employees’ Center, a
Computer Training facility, an upgraded lighting and
conference facility on the third floor, and expanded
conference facilities on the first floor.

The staffing level of the Security Office was increased to
accommodate both the addition of the personnel secu-
rity function as well as expanded security requirements
directed by the Department of Treasury.

In support of the Administrative Restructure Team, ASD
employees served as team members and provided
extensive support leading to recommendations for im-
provements. Revised customer service standards and
measures were developed by all ASD activities; all
measures were met for the second half of 1997.

The division continued to provide OCC liaison with the
National Performance Review and the Treasury Office of
Reinvention. The OCC’s contribution included revised,
easier to use telephone Blue Pages for over 100 directo-
ries throughout the United States; input for NPR’s Annual
Report and Customer Service Report; and support for
the Plain English project.

Human Resources Division

During 1997, the Human Resources Division (HR) ex-
ecuted several highly visible initiatives in an effort to
improve customer service and maintain client satisfac-
tion. Among the more significant projects were the 1997
OCC Restructure, which involved evaluating, posting,
and filling more than 300 positions; implementation of an
automated self-service benefits phone line, (1-888-Ben-
0O-fits); administration of two buyout/early out programs
designed to target overstaffed positions and offices; and
negotiation and implementation of an enhanced dental/
vision care program.

In keeping with HR’s continuing effort to provide superior
customer service, HR implemented 12 HR Customer
Service Initiatives developed by an independent em-
ployee task group in 1997. These customer service
standards enhanced HR’s many employee oriented ser-
vices. Among these were the development of new work-
life initiatives, and streamlined, automated, and improved
internal operations. A new Internet web site was devel-
oped and is currently being used for the purpose of
advertising vacant examiner positions. Additionally, a
self-service benefits information line, 1-888-Ben-0-fits,
was developed. With this service, OCC employees can
receive up-to-date information about their personal OCC
and federal benefits simply by using interactive voice



response (IVR) technology over their touch tone phone.
This service supports HR’s overall automation strategy to
shift ownership of employee data to employees.

In 1997, Human Resources assisted in executing a major
Bank Supervisions Operations reorganization. HR staff
members centrally posted and orchestrated the selec-
tion of more than 300 placements. Over 50 new positions
were evaluated, more than 200 employees were relo-
cated, and new automation tracking systems were de-
signed to facilitate the frequent impact analysis needed
during the selection process. Relocation town meetings
were held to ease difficulties and expedite the move of
employees relocating as a result of the Bank Supervi-
sions Operations restructuring.

Lastly, the Human Resources division embarked on a
new recruitment initiative which utilized a centralized
approach with a decentralized decision process. The
program, now implemented, will facilitate the recruiting of
more than 200 new bank examiners.

Financial Services (Chief Financial
Officer)

The Chief Financial Officer's (CFO) mission is to maintain
and manage OCC's financial resources, provide high
quality financial services, and provide advice to senior
management and managers throughout OCC to ensure
that financial issues are considered in OCC decision-
making. The CFO performs this through several key
activities:

. Maintaining day-to-day operations of the account-
ing system, control of OCC’s receipts and pay-
ments, management of cash and investments, and
financial reporting;

. Managing design, development, enhancement, and
implementation of financial systems;

o Monitoring, updating, and reviewing OCC’s rev-
enues to ensure they recover OCC’s operating
costs and are not burdensome to the national
banking system;

. Facilitating the strategic plan process;

o Formulating and executing OCC’s operating plan
and budget to ensure that resource usage and
staffing reflect the OCC'’s four pillars and operating
objectives and foster the efficient allocation of
resources;

. Managing OCC's efforts related to the Government
Performance and Results Act;

. Reporting internally and externally on OCC’s re-
source usage, staffing, and available resources

including forecasts of revenues and expenses that
reflect changes in the national banking system;

. Developing models and systems to provide esti-
mates of future resource usage for OCC’s manage-
ment processes;

. Preparing the CFO Annual Report as required by
the Chief Financial Officers Act;

o Developing revenue, accounting, and expenditure
(including travel) policies to ensure the efficient use
and effective control of resources; and

. Conducting internal quality assurance reviews to
ensure the effectiveness of internal controls and the
adherence to internal and external financial policies.

During 1997, Financial Services continued efforts to
improve its use of technology, institutionalize customer
service, and improve communication concerning plan-
ning and financial matters throughout the OCC. At the
same time, Financial Services continued to ensure main-
tenance of internal management controls on OCC'’s
resources and effective management of OCC'’s financial
resources. During 1997, Financial Services:

. Issued financial statements and met requirements
for the Department of the Treasury’s Accountability
Report. These efforts including coordinating the
development and issuance of the Annual CFO
Financial Statements.

. Coordinated the 1996 annual audit with the exter-
nal auditors and received an unqualified opinion,
without management points, for the third year in a
row.

. Analyzed the full impact of Federal Accounting
Standards Advisory Board (FASAB) standards and
the Brown Bill and developed a plan to convert
OCC'’s financial processes.

o Provided effective revenue management and is-
sued the 1998 Notice of Fees. Developed and
implemented a new revenue policy that eliminated
a separate fee for fiduciary activities, the fee for
bank securities dealers, and imposed an assess-
ment surcharge for lower rated institutions that cost
more to supervise.

. Assumed an increased level of responsibility for the
Federal Manager’s Financial Integrity Act (FMFIA)
review process. Continued to coordinate the use of
OCC’s external auditors to assist in meeting annual
conformance reviews.

. Conducted quality assurance reviews of financial
operations in the districts and Financial Services in
Washington.
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o Updated and revised OCC'’s financial systems to
allow for project accounting and changed the
reporting structure and the underlying data in the
financial system to incorporate changes from OCC'’s
restructuring.

o Revised the field staff planning process to reflect
the revised OCC organizational structure, better
incorporate risk into the model, and shorten the
process from six to three weeks, and established
and enhanced the Washington/district office staff-
ing plan.

. Integrated fully the planning, staffing, and budget-
ing processes. The OCC issued a strategic plan to
Congress and the public. The strategic plan was
fully compliant with the requirements of the Govern-
ment Performance and Results Act (GPRA). The
strategic plan was followed with a preliminary
performance plan, which outlined the objectives
and projects for 1998 which support the goals
stated in the strategic plan. The strategic plan was
posted to the Internet and was the first published
plan in over a decade.

. Developed the 1998 budget using the strategic
plan and the GPRA performance plan along with
revenue estimates, which was approved by the
Compitroller. The 1998 budget process represented
the continued transition from traditional functional
budgeting to program budgeting.

. Enhanced the budget execution process, which
provides a monthly report to senior management
and addresses specific budget and staffing issues
each time the management report is issued.

. Continued efforts to enhance Financial Services
and chaired a cross-functional team to determine
OCC management’s resource information needs to
assure that those needs are met.

Management Improvement

Management Improvement serves as the OCC's liaison
with the U.S. General Accounting Office (GAQ) and the
Department of the Treasury’s Office of Inspector General
(OIG). Management Improvement facilitates audits, evalu-
ations, and investigations and assures that appropriate
corrective action is taken by the OCC.

During 1997, the GAO completed 13 audits that reported
on OCC activities. Subjects included interstate banking,
tying, derivatives, private banking, and user fees. None
of the reports made recommendations for the OCC to
implement. The OIG completed its review of the OCC'’s
conflict of interest controls over examiners who resign for
employment with banks. The OIG’s recommendation is
being implemented.
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The OIG also performed an evaluation of the OCC'’s truth
in lending examination process, the first such review to
be conducted at the OCC. Unlike an audit, an evaluation
does not include testing and its outcomes are sugges-
tions rather than recommendations. The OIG made sev-
eral suggestions that are being considered as the OCC
changes and enhances its automated systems.

Organizational Effectiveness

In 1997 the Organizational Effectiveness unit worked
closely with senior management to implement OCC'’s
new organizational structure. Consulting services in-
cluded providing information on institutionalizing desired
behaviors, strategic alignment issues, management se-
lection options, customer service focus, effective man-
agement tools, and training. The unit also facilitated
transition meetings for new managers and their staffs to
ease the shift to the new structure.

The OCC's cultural audit provided the platform for initiat-
ing an organizational dialogue regarding behavioral and
performance expectations. That dialogue continued
throughout the year in employee focus groups and trust-
building sessions designed to further refine and clarify
those expectations and norms. The resulting list of
expected employee and managerial behaviors clarifies
expectations and will provide the foundation for ongoing
work in performance management, employee develop-
ment, and management succession.

Organizational Effectiveness has also worked with
management to create a workforce that fosters cross-
functional teamwork and diversity through a wide variety
of processes. The unit provides facilitation assistance,
team-effectiveness training, and team-building sessions
on request to a wide variety of teams, both intact work
groups and special project groups. The unit provides
research assistance, particularly in the area of best
practices, to groups that are exploring options for OCC
implementation. During 1997, Organizational Effective-
ness assisted cross-functional work teams in the devel-
opment of recommendations for both training and perfor-
mance management, incorporating best practices.

In 1997 the unit was renamed Organizational Effective-
ness, in lieu of Quality Improvement/Diversity Manage-
ment. The new name better demonstrates the unit’s goal
of enabling the OCC to operate in the most effective
manner possible, employing both quality and diversity,
as well as other techniques, enabling OCC to accom-
plish its priority objectives.

Equal Employment Programs Division

The Equal Employment Programs (EEP) Division is re-
sponsible for promoting equal opportunity in employ-



ment for all OCC employees. In addition, the EEP division
is charged with identifying and eliminating the barriers to
employment and advancement in the OCC. The EEP
covers the areas of equal employment opportunity (EEO),
affirmative employment (AE), and EEO complaint pro-
cessing. In doing so, the EEP division works closely with
senior managers in Washington and the districts
to ensure compliance with EEO and AE policies and
procedures.

In 1997, the EEP division increased employees’ and
managers’ awareness of and participation in OCC’s EEO
programs by continuing to provide EEO and AE training
to all employees, communicating information about new
legislation and recent events in EEO to all employees,
and meeting with senior management periodically to
discuss and assess OCC'’s progress in addressing EEO
and AE issues, trends, concerns, and opportunities for
improvement. Also, the division revitalized OCC’s Special
Emphasis Program and EEO Advisory System and rein-
stated the EEO awards program, recognizing seven
individuals and six groups with Special Act Awards for
their outstanding contributions in the areas of EEO and
AE.

In addition, the EEP division sought to strengthen OCC'’s
EEQO complaints process by proposing the establishment
of an Alternative Dispute Resolution (ADR) program in

OCC. The proposal recommended that the ADR program
work in unison with the EEO complaints process. The
division guided OCC as it implements the recommenda-
tions of the Treasury’s Advisory Panel on Sexual Harass-
ment Prevention and EEQO, by helping OCC develop an
action plan to increase the quantity and quality of
communications to employees, measure the effective-
ness of OCC’s training efforts, assess employees’ per-
ception of the agency, and increase management’s
accountability in EEO by establishing a mandatory EEO
performance element and standards for managers.

During 1997, the EEP division also made significant
progress in identifying and eliminating the barriers to
employment and advancement in the OCC. The division
focused on two primary areas in this regard: analysis of
the adverse impact of major organizational changes and
the under-representation of Hispanics. In conjunction
with other OCC departments, the EEP staff reviewed,
evaluated, and analyzed the impact of OCC's “rightsizing”
process, proposed selection processes and procedures,
including the selection of management officials resulting
from the restructuring process, and the distribution of
high-visibility assignments. In addition, EEP worked with
OCC'’s senior management to establish a Hispanic Em-
ployment Working Group to address the employment,
promotion, and retention of Hispanic employees at the
OCC.
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Table 1—Comptrollers of the Currency, 1863 to the present

No. Name Dates of tenure State

1 McCulloch, Hugh May 9, 1863 Mar. 8, 1865 Indiana

2 Clarke, Freeman Mar. 21, 1865 July 24, 1866 New York

3 Hulburd, Hiland R. Feb. 1, 1865 Apr. 3, 1872 Ohio

4 Knox, John Jay Apr. 25, 1872 Apr. 30, 1884 Minnesota

5 Cannon, Henry W. May 12, 1884 Mar. 1, 1886 Minnesota

6 Trenholm, William L. Apr. 20, 1886 Apr. 30, 1889 South Carolina
7 Lacey, Edward S. May 1, 1889 June 30, 1892 Michigan

8 Hepburn, A. Barton Aug. 2, 1892 Apr. 25, 1893 New York

9 Eckels, James H. Apr. 26, 1893 Dec. 31, 1897 lllinois
10 Dawes, Charles G. Jan. 1, 1898 Sept. 30, 1901 lllinois
11 Ridgely, William Barret Oct. 1, 1901 Mar. 28, 1908 lllinois
12 Murray, Lawrence O. Apr. 27, 1908 Apr. 27, 1913 New York
13 Williams, John Skelton Feb. 2, 1914 Mar. 2, 1921 Virginia

14 Crissinger, D.R. Mar. 17, 1921 Mar. 30, 1923 Ohio

15 Dawes, Henry M. May 1, 1923 Dec. 17, 1924 lllinois

16 Mclintosh, Joseph W. Dec. 20, 1924 Nov. 20, 1928 Illinois

17 Pole, John W. Nov. 21, 1928 Sept. 20, 1932 Ohio

18 O'Connor, J.FT. May 11, 1933 Apr. 16, 1938 California

19 Delano, Preston Oct. 24, 1938 Feb. 15, 1953 Massachusetts
20 Gidney, Ray M. Apr. 16, 1953 Nov. 15, 1961 Ohio
21 Saxon, James J. Nov. 16, 1961 Nov. 15, 1966 lllinois
22 Camp, William B. Nov. 16, 1966 Mar. 23, 1973 Texas
23 Smith, James E. July 5, 1973 July 31, 1976 South Dakota
24 Heimann, John G. July 21, 1977 May 15, 1981 New York
25 Conover, C.T. Dec. 16, 1981 May 4, 1985 California
26 Clarke, Robert L. Dec. 2, 1985 Feb. 29, 1992 Texas
27 Ludwig, Eugene A. Apr. 5, 1993 _ Pennsylvania
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Table 2—Senior Deputy and Deputy Comptrollers of the Currency, 1863 to the present

No Name Dates of tenure State
1 Howard, Samuel T. May 9, 1863 Aug. 1, 1865 New York
2 Hulburd, Hiland R. Aug. 1, 1865 Jan. 31, 1867 Ohio
3 Knox, John Jay Mar. 12, 1867 Apr. 24, 1872 Minnesota
4 Langworthy, John S. Aug. 8, 1872 Jan. 3, 1886 New York
5 Snyder, V.P. Jan. 5, 1886 Jan. 3, 1887 New York
6 Abrahams, J.D. Jan. 27, 1887 May 25, 1890 Virginia
7 Nixon, R.M. Aug. 11, 1890 Mar. 16, 1893 Indiana
8 Tucker, Oliver P. Apr. 7, 1893 Mar. 11, 1896 Kentucky
9 Coffin, George M. Mar. 12, 1896 Aug. 31, 1898 South Carolina
10 Murray, Lawrence O. Sept. 1, 1898 June 29, 1899 New York
1 Kane, Thomas P. June 29, 1899 Mar. 2, 1923 District of Columbia
12 Fowler, Willis J. July 1, 1908 Feb. 14, 1927 Indiana
13 Meclntosh, Joseph W. May 21, 1923 Dec. 19, 1924 lllinois
14 Collins, Charles W. July 1, 1923 June 30, 1927 lllinois
15 Steams, E.W. Jan. 6, 1925 Nov. 30, 1928 Virginia
16 Awalt, FG. July 1, 1927 Feb. 15, 1936 Maryland
17 Gough, E.H. July 6, 1927 Oct. 16, 1941 Indiana
18 Proctor, John L. Dec. 1, 1928 Jan. 23, 1933 Washington
19 Lyons, Gibbs Jan. 24, 1933 Jan. 15, 1938 Georgia
20 Prentiss, William, Jr. Feb. 24, 1936 Jan. 15, 1938 Georgia
21 Diggs, Marshall R. Jan. 16, 1938 Sept. 30, 1938 Texas
22 Oppegard, G.J. Jan. 16, 1938 Sept. 30, 1938 California
23 Upham, C.B. Oct. 1, 1938 Dec. 31, 1948 lowa
24 Mulroney, A.J. May 1, 1939 Aug. 31, 1941 lowa
25 McCandless, R.B. July 7, 1941 Mar. 1, 1951 lowa
26 Sedlacek, L.H. Sept. 1, 1941 Sept. 30, 1944 Nebraska
27 Robertson, J.L. Oct. 1, 1944 Feb. 17, 1952 Nebraska
28 Hudspeth, J.W. Jan. 1, 1949 Aug. 31, 1950 Texas
29 Jennings, L.A. Sept. 1, 1950 May 16, 1960 New York
30 Taylor, W.M. Mar. 1, 1951 Apr. 1, 1962 Virginia
31 Garwood, G.W. Feb. 18, 1952 Dec. 31, 1962 Colorado
32 Fleming, Chapman C. Sept. 15, 1959 Aug. 31, 1962 Ohio
33 Haggard, Holis S. May 16, 1960 Aug. 3, 1962 Missouri
34 Camp, William B. Apr. 2, 1962 Nov. 15, 1966 Texas
35 Redman, Clarence B. Aug. 4, 1962 Oct. 26, 1963 Connecticut
36 Watson, Justin T. Sept. 3, 1962 July 18, 1975 Ohio
37 Miller, Dean E. Dec. 23, 1962 Oct. 22, 1990 lowa
38 DeShazo, Thomas G. Jan. 1, 1963 Mar. 3, 1978 Virginia
39 Egerston, R. Coleman July 13, 1964 June 30, 1966 lowa
40 Blanchard, Richard J. Sept. 1, 1964 Sept. 26, 1975 Massachusetts
41 Park, Radcliffe Sept. 1, 1964 June 1, 1967 Wisconsin
42 Faulstich, Albert J. July 19, 1965 Oct. 26, 1974 Louisiana
43 Motter, David C. July 1, 1966 Sept. 20, 1981 Ohio
44 Gwin, John D. Feb. 21, 1967 Dec. 31, 1974 Mississippi
45 Howland, W.A., Jr. July 5, 1973 Mar. 27, 1978 Georgia
46 Mullin, Robert A. July 5, 1973 Sept. 8, 1978 Kansas
47 Ream, Joseph M. Feb. 2, 1975 June 30, 1978 Pennsylvania
48 Bloom, Robert Aug. 31, 1975 Feb. 28, 1978 New York
49 Chotard, Richard D. Aug. 31, 1975 Nov. 25, 1977 Missouri
50 Hall, Charles B. Aug. 31, 1975 Sept. 14, 1979 Pennsylvania
51 Jones, David H. Aug. 31, 1975 Sept. 20, 1976 Texas
52 Murphy, C. Westbrook Aug. 31, 1975 Dec. 30, 1977 Maryland
53 Selby, H. Joe Aug. 31, 1975 Mar. 15, 1986 Texas
54 Homan, Paul W. Mar. 27, 1978 Jan. 21, 1983 Nebraska
55 Keefe, James T. Mar. 27, 1978 Sept. 18, 1981 Massachusetts
56 Muckenfuss, Cantwell F, 11l Mar. 27, 1978 Oct. 1, 1981 Alabama
57 Wood, Billy C. Nov. 7, 1978 Jan. 16, 1988 Texas
58 Longbrake, William A. Nov. 8, 1978 July 9, 1982 Wisconsin
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Table 2—Senior Deputy and Deputy Comptrollers of the Currency, 1863 to the present (continued)

No. Name Dates of tenure State
59 Odom, Lewis G., Jr. Mar. 21, 1979 Nov. 16, 1980 Alabama

60 Martin, William E. May 22, 1979 Apr. 4, 1983 Texas

61 Barefoot, Jo Ann July 13, 1979 Sept. 5, 1982 Connecticut
62 Downey, John Aug. 10, 1980 Aug. 2, 1986 Massachusetts
63 Lord, Charles E. Apr. 13, 1981 Mar. 31, 1982 Connecticut
64 Bench, Robert R. Mar. 21, 1982 Sept. 25, 1987 Massachusetts
65 Klinzing, Robert R. Mar. 21, 1982 Aug. 21, 1983 Connecticut
66 Robertson, William L. Mar. 21, 1982 Sept. 26, 1986 Texas

67 Arnold, Doyle L. May 2, 1982 May 12, 1984 California

68 Weiss, Steven J. May 2, 1982 Pennsylvania
69 Stephens, Martha B. June 1, 1982 Jan. 19, 1985 Georgia

70 Stirnweis, Craig M. Sept. 19, 1982 May 1, 1986 Idaho

71 Hermann, Robert J. Jan. 1, 1983 May 3, 1995 [llinois

72 Mancusi, Michael A. Jan. 1, 1983 Feb. 17, 1986 Maryland

73 Marriott, Dean S. Jan. 1, 1983 Jan. 3, 1997 Missouri

74 Poole, Clifton A., Jr. Jan. 1, 1983 Oct. 3, 1994 North Carolina
75 Taylor, Thomas W. Jan. 1, 1983 Jan. 16, 1990 Ohio

76 Boland, James E., Jr. Feb. 7, 1983 Feb. 15, 1985 Pennsylvania
77 Fisher, Jerry Apr. 17, 1983 Apr. 4, 1992 Delaware

78 Patriarca, Michael July 10, 1983 Aug. 15, 1986 California

79 Wilson, Karen J. July 17, 1983 July 3, 1997 New Jersey
80 Winstead, Bobby B. Mar. 18, 1984 June 11, 1991 Texas

81 Chew, David L. May 2, 1984 Feb. 2, 1985 District of Columbia
82 Walter, Judith A. Apr. 24, 1985 Jan. 3, 1998 Indiana

83 Maguire, Francis E., Jr. Jan. 9, 1986 Aug. 6, 1996 Virginia

84 Kraft, Peter C. July 20, 1986 Sept. 15, 1991 California

85 Klinzing, Robert R. Aug. 11, 1986 July 3, 1997 Connecticut
86 Hechinger, Deborah S. Aug. 31, 1986 Sept. 14, 1987 District of Columbia
87 Norton, Gary W. Sept. 3, 1986 Mar. 9, 1998 Missouri

88 Shepherd, J. Michael Jan. 9, 1987 May 3, 1991 California

89 Rushton, Emory Wayne Jan. 21, 1987 Sept. 20, 1989 Georgia

90 Fiechter, Jonathan Mar. 4, 1987 Oct. 30, 1987 Pennsylvania
91 Stolte, William J. Mar. 11, 1987 Mar. 21, 1992 New Jersey
92 Clock, Edwin H. Feb. 29, 1988 Jan. 3, 1990 California

93 Krause, Susan F. Mar. 30, 1988 California

94 Coonley, Donald G. June 29, 1988 May 31, 1996 Virginia

95 Blakely, Kevin M. Oct. 12, 1988 Sept. 27, 1990 lllinois

96 Steinbrink, Stephen R. Apr. 8, 1990 May 3, 1996 Nebraska

97 Lindhart, Ronald Apr. 22, 1990 July 27, 1991 Florida

98 Hartzell, Jon K. July 29, 1990 Dec. 5, 1995 California

99 Cross, Leonora S. Nov. 4, 1990 _ Utah
100 Finke, Fred D. Nov. 4, 1990 _ Nebraska
101 Kamihachi, James D. Nov. 6, 1990 Washington
102 Barton, Jimmy F. July 14, 1991 May 1, 1994 Texas
103 Cross, Stephen M. July 28, 1991 Virginia
104 Guerrina, Allan B. Apr. 19, 1992 June 23, 1996 Virginia
105 Powers, John R. Aug. 9, 1992 July 2, 1994 lllinois
106 Alt, Konrad S. Sept. 5, 1993 Oct. 4, 1996 California
107 Harris, Douglas E. May 20, 1994 June 21, 1996 New York
108 Sharpe, Ralph Oct. 30, 1994 July 6, 1997 Virginia
109 Jee, Delora Ng May 28, 1995 California
110 Britton, Leann G. Jan. 7, 1996 _ Minnesota
111 Abbott, John M. Apr. 1, 1996 Texas
112 Healey, Barbara C. June 9, 1996 Jan. 3, 1998 New Jersey
113 Calhoun, Scott G. Sept. 29, 1996 Aug. 30, 1997 New York
114 Roberts, Matthew Oct. 7, 1996 Oct. 18, 1997 District of Columbia
115 Nebhut, David H. Oct. 27, 1996 _ Pennsylvania
116 Rushton, Emory Wayne May 5, 1997 _ Georgia
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Table 2—Senior Deputy and Deputy Comptrollers of the Currency, 1863 to the present (continued)

No. Name Dates of tenure State

117 Gibbons, David July 6, 1997 R New York
118 Gilland, Jerilyn July 6, 1997 R — Texas

119 Jaedicke, Ann July 6, 1997 _ Texas

120 Long, Timothy July 6, 1997 _ North Dakota
121 Nishan, Mark July 6, 1997 E— New York
122 Otto, Bert July 6, 1997 _ Indiana

123 Roeder, Douglas July 6, 1997 _ Indiana
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Figure 1—Office of the Comptroller of the Currency
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Recent Corporate Decisions

Interstate Transactions

On October 3, 1997, Stephenson National Bancorp, Inc.,
Marinette, Wisconsin, the holding company of a national
bank with its main office and branches located in Wis-
consin, was granted approval to: (1) establish a de novo
national bank in Michigan, and (2) merge the two institu-
tions pursuant to 12 USC 215a-1, 1828(c) and 1831u(a),
and retain the main office of the target bank (Michigan)
as a branch of the acquiring bank. Michigan permits de
novo branches by out-of-state banks on a reciprocal
basis. Wisconsin does not permit de novo branching by
out-of-state banks. [Corporate Decision No. 97-90]

On October 24, 1997, First National Bank of West Point,
West Point, Georgia, received approval to purchase the
assets and assume the liabilities of First State Bank of
Uniontown, Uniontown, Alabama. This was the first ap-
proval of a whole bank interstate purchase and assump-
tion transaction under the authority of the Riegle-Neal
Act. [Corporate Decision No. 98-03]

On October 31, 1997, Hamilton Bank, National Associa-
tion, Miami, Florida, received approval to establish a
branch in San Juan, Puerto Rico. This was the first
decision determining that Puerto Rico permits de novo
branches by out-of-state banks. [Corporate Decision No.
97-95]

On December 6, 1997, Waterhouse National Bank, White
Plains, New York, received approval to relocate its main
office to Jersey City, New Jersey. This was the first OCC
approval of an interstate main office relocation with
branch retention under the new provisions in the Riegle—
Neal Act that apply to relocations occurring after May 31,
1997. The OCC approved the bank’s application to
relocate its main office from New York to New Jersey
while retaining its branch in New York. The bank did not
propose to establish a new branch at the old main office
site. The bank was allowed to retain the branch in New
York because it met the conditions in 12 USC 36(e)(2), in
particular because a bank in New Jersey can acquire a
branch in New York under Riegle-Neal. [Corporate Deci-
sion No. 97-105]

Charters

On October 7, 1997, the OCC granted conditional ap-
proval for the Independent Bankers Association of
America to charter a national CEBA credit card bank to
provide credit card services to member banks. The bank

is to be titled “TCM Bank, National Association” and is to
be located in Tampa, Florida. This was the first approval
of a credit card bank charter for a banking trade group.
[Conditional Approval No. 257]

On November 3, 1997, the OCC granted conditional
approval for United Credit Card, Inc., Baton Rouge,
Louisiana, to establish a national CEBA credit card bank
to issue credit cards secured by second liens on its
customers’ homes. This was the first approval of a de
novo credit card bank proposing to take such a security
interest. In addition to the standard CEBA credit card
bank conditions, seven special consumer protection
conditions were imposed due to the unique issues raised
by this proposal. [Conditional Approval No. 266]

On November 21, 1997, the OCC granted approval for
Mr. Stewart J. Armstrong to establish a national CEBA
credit card bank in San Antonio, Texas, with the title
“CrediCard National Bank.” This was the first approval of
a de novo monoline credit card bank. The applicant ran
an existing credit card business through a finance com-
pany and transferred that operation to the new bank.
[Corporate Decision No. 98-04]

On December 17, 1997, the OCC granted final authoriza-
tion for Mission Community Bank, National Association,
San Luis Obispo, California, to open for business. The
bank was chartered with two subsidiary community
development corporations (“CDC”) (one for-profit and
one not-for-profit). This is the first time that CDC propos-
als were submitted to the OCC along with a charter
application. The for-profit CDC will support the bank
providing small business financing and the not-for-profit
CDC will provide services and technical assistance for
the bank’s small business customers. [Corporate Deci-
sion No. 98-01]

Conversion

On December 30, 1997, in the first such approval, the
OCC granted approval for First Bank Richmond, S.B.,
Richmond, Indiana, to convert from a state-chartered
mutual savings bank to a national bank, while still
retaining the mutual interests of the account-holders of
the savings bank via a mutual holding company. The
conversion was accomplished through a multi-tiered
structure consisting of a mutual bank holding company
owning a stock bank holding company owning an interim
national bank. The mutual savings bank was then merged
into the interim national bank. Ownership interests in the
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mutually held bank holding company will be in proportion
to deposits held in the subsidiary national bank. [Corpo-
rate Decision No. 97-112]

Operating Subsidiaries

On October 17, 1997, the OCC granted approval for
Bank of America, NT&SA, San Francisco, California, to
acquire an operating subsidiary to underwrite and rein-
sure credit disability and involuntary unemployment in-
surance in connection with credit card loans made by the
bank’s affiliated credit card bank and to underwrite safe
deposit box liability insurance for the bank and its
affiliates. The proposed credit-related insurance activi-
ties were found to be part of or incidental to the business
of banking because the proposed activities limit the
affiliate bank’s risk of loss on the credit card loans that it
makes and are a logical outgrowth of the parent bank’s
existing authority to conduct these activities on loans that
the bank itself extends. Additionally, the OCC found that
underwriting safe deposit insurance is a functional equiva-
lent or a logical outgrowth of a bank subsidiary’s author-
ity to engage in and manage its own risk in connection
with its safe deposit operations. [Corporate Decision No.
97-92]

On December 11, 1997, in the first such approval, the
OCC granted approval for Zions First National Bank, Salt
Lake City, Utah, to expand the activities of an operating
subsidiary under the authority of 12 CFR 5.34(f), to
engage in an activity different from that permitted for the
bank. This decision granted conditional approval for the
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operating subsidiary to underwrite, deal and invest in
municipal revenue bonds. The decision found that the
proposed activities are legally permissible for a subsid-
iary of a national bank because they are part of the
business of banking and allowed under the plain lan-
guage of the Glass—Steagall Act. The decision noted that
the proposed activities are expected to have substantial
benefits for the communities the bank serves and may
also benefit the taxpayers of those localities. The subsid-
iary and bank will be subject to functional regulation by
the securities regulators and supervision by the OCC.
The OCC concluded that the proposed expansion of
activities in the subsidiary is consistent with safe and
sound banking practices. [Conditional Approval No. 262]

Decision Related to the Community
Reinvestment Act

On December 3, 1997, the OCC conditionally approved
an application by Intercontinental National Bank, San
Antonio, Texas, to establish a branch subject to the bank
submitting an acceptable CRA plan that specifically
detailed actions the bank will take to improve the geo-
graphic distribution of loans in low- and moderate-income
census tracts in its assessment area. At the most recent
CRA performance evaluation of the bank earlier in 1997,
the OCC rated the bank’s performance “Satisfactory”
overall, but also concluded that the geographic distribu-
tion of its lending did not meet the standard for satisfac-
tory performance. No protests were filed on the applica-
tion. [Conditional Approval No. 260]



Special Supervision/Fraud and

Enforcement Activities

The Special Supervision/Fraud Division of the Bank
Supervision Operations Department supervises the reso-
lution of critical problem banks through rehabilitation or
orderly failure management, monitors the supervision of
delegated problem banks, coordinates fraud/white collar
crime examinations, training and information dissemina-
tion activities, and supports OCC supervisory objectives
as an advisor and liaison to OCC management and field
staff on emerging problem bank and fraud/white collar
crime related issues.

This section includes information on problem national
banks, national bank failures, and enforcement actions.
Data on problem banks and bank failures is provided by
OCC’s Special Supervision/Fraud Division in Washing-
ton. Information on enforcement actions is provided by
the Enforcement and Compliance Division of the Law
Department. This department is principally responsible
for presenting and litigating administrative actions on the
OCC’s behalf against banks requiring special supervision.

Problem National Banks and
National Bank Failures

Problem banks represented less than 1 percent of the
national bank population at year-end 1997. After reach-
ing a high of 373 at the end of 1990, the number of
problem national banks significantly declined to 19 as of
December 31, 1997. The decline is a direct result of the
improvement in the condition of the banking system
brought about by an extended period of low interest
rates and other favorable economic conditions. There
were no national bank failures during 1997 and only one
commercial bank failure.

Enforcement Actions

The OCC has a number of remedies with which to carry
out its supervisory responsibilities. When it identifies
safety and soundness or compliance problems, these
remedies range from informal advice and moral suasion
to informal and formal enforcement actions. These mecha-
nisms are designed to achieve expeditious corrective
and remedial action to return the bank to a safe and
sound condition.

The OCC takes enforcement actions against both banks
and individuals associated with banks. The OCC'’s infor-
mal enforcement actions against banks include commit-

ment letters and memorandums of understanding (MOUSs).
Informal enforcement actions are meant to handle less
serious supervisory problems identified by the OCC in its
supervision of national banks. Failure to honor informal
enforcement actions will provide strong evidence of the
need for the OCC to take formal enforcement action.

Figure 1—Commitment Letters
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Figure 2—Memorandums of Understanding
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The most common types of formal enforcement actions
issued by the OCC against banks over the past several
years have been formal agreements and cease-and-
desist orders. Formal agreements are documents signed
by a national bank’s board of directors and the OCC in
which specific corrective and remedial measures are
enumerated as necessary to return the bank to a safe
and sound condition. Cease-and-desist orders (C&Ds),
sometimes issued as consent orders, are similar in
content to formal agreements but are public documents
that may be enforced either through assessment of civil
money penalties (CMPs) or by an action for injunctive
relief in federal district court.

*Note that SMS totals for previous years’ enforcement actions
may be adjusted to reflect revised aggregates.
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Figure 3—Formal Agreements
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Figure 4—Cease-and-Desist Orders
Against Banks
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The most common enforcement actions against individu-
als are CMPs, personal C&Ds, and removal and prohibi-
tion orders. Civil money penalties are authorized for
violations of laws, rules, regulations, formal written agree-
ments, final orders, conditions imposed in writing, and
under certain circumstances, unsafe or unsound bank-
ing practices, and breaches of fiduciary duty. Personal
C&Ds may be used to restrict individuals’ activities and
to order payment of restitution. Removal and prohibition
actions, which are used in the most serious cases, result
in lifetime bans from the banking industry.

Figure 5—Civil Money Penalties
Against Individuals
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*Note that SMS totals for previous years’ enforcement actions
may be adjusted to reflect revised aggregates.
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Figure 6—Cease-and-Desist Orders
Against Individuals
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Figure 7—Removal and Prohibition Orders
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In addition, the OCC was given authority under the
Federal Deposit Insurance Corporation Improvement Act
of 1991 (FDICIA), to issue “prompt corrective action”
(PCA) directives against undercapitalized banks and to
issue safety and soundness orders against banks that
fail to meet the Interagency Guidelines Establishing
Standards for Safety and Soundness, codified at Appen-
dix A to 12 CFR 30. Both PCA directives and safety and
soundness orders are public documents that are en-
forceable in the same manner as a C&D. In 1997, the
OCC became the first federal banking agency to issue a
safety and soundness order under FDICIA.

Recent Enforcement Cases

Appellate Decisions

In Sarsfield v. OCC, in October 1997, the Supreme Court
denied William C. Sarsfield’s petition for certiorari, thus
letting stand a decision of the U.S. Court of Appeals for
the Ninth Circuit. The Ninth Circuit had affirmed a
Comptroller's Decision in which the former chairman of
the board of the Sequoia National Bank, San Francisco,
California, was determined to have violated half a dozen
articles in a C&D order, and was ordered to pay a civil
money penalty of $10,000.

*Note that SMS totals for previous years’ enforcement actions
may be adjusted to reflect revised aggregates.



Comptroller and Federal Reserve
Board Decisions

On August 9, 1997, the Comptroller upheld a recom-
mended decision suspending a vice president and
regional manager of a $900 million national bank from
further participation in the conduct of the affairs of the
institution, pursuant to 12 USC 1818(g). The suspension
was based upon the vice president’s indictment on 10
counts of bank fraud and conspiracy for making nominee
loans to a troubled borrower, during his previous employ-
ment as president of a state, non-member bank. The vice
president had argued that he had a successful profes-
sional history in the banking industry, both before and
after the indictment, that a bank audit found no impropri-
eties in his current job, and that the bank’s internal
controls would prevent possible future improprieties. The
Comptroller concluded that the vice president failed to
show that his continued participation in the conduct of
the affairs of the bank does not, or is not likely to, pose a
threat to the interests of depositors or threaten to impair
public confidence. The Comptroller also concurred with
the hearing officer that the extent of the publicity of the
indictment made relevant the bank’s perception of his job
performance, the adequacy of internal controls, and the
findings of a bank auditor. The hearing officer and the
Compitroller found that the public did not have access to
this information, and therefore, the efforts of the bank and
the vice president do not outweigh the potential negative
effects on the public confidence in the bank arising from
the upcoming criminal trial and the vice president’s
continued association with the bank.

On July 25, 1997, the Comptroller upheld a recom-
mended decision ordering the imposition of a $25,000
civil money penalty against Thomas Towe, the former
chairman of the board and legal counsel for the First
National Bank & Trust, Wibaux, Montana, and a penalty
of $10,000 against Edward Towe, a director and the
president of the bank. On August 18, 1997, the Federal
Reserve Board ordered the Towes banned from the
banking industry, following the recommendation of the
administrative law judge (ALJ). The ALJ found, and the
Comptroller and the Federal Reserve Board agreed, that
the Towes had violated restrictions on transactions with
bank affiliates under 12 USC 371c and 371c-1, the
restriction on bank investment in real property, 12 USC
29, the requirement that banks file accurate call reports,
12 USC 161, violated a cease-and-desist order, engaged
in numerous breaches of their fiduciary duty to the bank,
and committed reckless unsafe and unsound banking
practices, including the manipulation and falsification of
bank records to avoid honoring IRS levies that had been
imposed upon Edward Towe and his wife.

On December 12, 1997, the Federal Reserve Board
upheld a recommended decision of the administrative

law judge and issued a prohibition order against a former
employee of a federal branch. The prohibition was based
on the employee’s failure to disclose information regard-
ing the branch’s open option positions. A recommended
restitution order and civil money penalty was pending
before the Comptroller at year’s end.

Administrative Hearings

The Enforcement and Compliance Division recently con-
ducted an administrative hearing in which the OCC
charged a national bank vice president and loan admin-
istrator with running a loan kiting scheme (involving a
total of 24 loans). As a result of his actions, the bank lost
$813,000. The OCC is seeking a prohibition, restitution,
and imposition of a CMP. A recommended decision is
expected by April.

Consent Orders

On December 16, 1997, the OCC executed a stipulation
and consent order for prohibition, restitution in the amount
of $432,695, and civil money penalties in the amount of
$250,000 against the former vice president, investment
banking group, capital markets division of a national
bank. The former officer directed the bank’s actions as
placement agent for certain tax-exempt municipal bonds.
The programs required the participation of other lending
institutions which paid an up-front fee for the right to
participate. The OCC charged the officer with misrepre-
senting to the participating lending institutions that an
affiliate of the bank where he worked would guarantee
the lenders against loss of their participation costs. In
fact, the affiliate had made no such offer. Consequently,
the bank incurred loss of $432,695 in the form of
payments to lenders seeking reimbursement.

The OCC issued a safety and soundness order against a
national bank that had a six-member board that was
divided into two factions of three directors each. The
dispute had reached the point where the board refused
to hold meetings or otherwise meet with each other, and
the bank’s financial performance began to suffer. The
order required the board, by a majority vote, to appoint a
new director and a new, independent chief executive
officer, which they did. The order is the first safety and
soundness order issued by the OCC or by any other
federal financial institution’s supervisory agency.

Fast Track Enforcement Cases

The OCC continued its Fast Track Enforcement Program,
initiated in 1996, which ensures that bank insiders who
have engaged in criminal acts in banks, but who are not
being criminally prosecuted, are prohibited from working
in the banking industry. As part of the Fast Track
Enforcement Program in 1997, the Enforcement and
Compliance Division completed 26 consent prohibition
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orders against institution-affiliated parties, some of which
also incorporated restitution payments to the appropriate
banks for losses incurred. The following are representa-
tive Fast Track cases:

On July 17, 1997, the OCC entered into a consent
prohibition order with a former bank teller/supervisor at a
national bank. The former employee admitted to conspir-
ing with a person or persons not affiliated with the bank
to open a deposit account under a fictitious name. The
former employee transferred bank funds to the account
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which were withdrawn by an outside party. Bank loss was
$17,500.

On September 15, 1997, the OCC executed a consent
prohibition and restitution order in the amount of $16,200
against a former loan collateral specialist at a national
bank. The institution-affiliated party used his access to
the bank’s official check register to issue unauthorized
checks to fictitious payees that the employee converted
to his own benefit. Total bank loss before recoveries was
$44,000.



Appeals Process

Case One: Appeal of Composite
CAMELS Rating and CRA Rating

Background

A formal appeal was received concerning a bank’s
composite CAMELS rating of “5” and the bank’s Commu-
nity Reinvestment Act (CRA) rating of “Needs to Improve
Record of Meeting Community Credit Needs” (“Needs to
Improve”). The composite rating is based on capital,
asset quality, management, earnings, liquidity, and sen-
sitivity to market risk (CAMELS). The bank is chartered
under the Competitive Equality Banking Act (CEBA) and
engages solely in consumer credit card operations. For
CRA purposes the bank is considered a limited purpose
bank and is evaluated under the Community Develop-
ment Test.

Composite CAMELS Rating of “5”

In the appeal letter, management explains that the
current examination was conducted six months after the
previous report of examination (ROE) had been issued,
when the bank’s composite CAMELS rating was down-
graded to a “5.” Management and the board of directors
did not disagree with the previous examination conclu-
sions; however, they believe their accomplishments since
that examination are impressive and that the condition of
the bank has greatly improved. In the appeal letter,
management stated that the board perceives that re-
gardless of the bank’s accomplishments and improved
condition, there was no intention by the supervisory
office to fairly consider upgrading the bank’s rating. In an
effort to support the “5” rating, management believes the
supervisory office viewed every “recommendation” as a
severe problem. Management gives the following factors
as their basis for appealing the “5” rating:

o The bank returned to profitability while the examin-
ers were still conducting their on-site examination.

. Capital levels were not a threat to the bank’s
solvency.

. Alternative sources of capital have continually pro-
vided capital augmentation as needed.

. Vintage data and delinquency trends prove the
condition of the portfolio has improved as anticipated.

o Management and the board have taken quick and
decisive action to control the risks in the portfolio.

o Operational issues at the bank’s affiliate have been
resolved.

. Compliance systems at both the bank and the
affiliate have greatly improved resulting in a satis-
factory rating.

o The board and management have made good faith
efforts to comply with the enforcement action.

Based on the aforementioned facts, the board believes
that the bank is neither a threat to the insurance fund nor
is failure of the bank highly probable.

The ROE provides the following verbiage to support the
composite CAMELS “5” rating:

The bank’s condition remains weak and financial
performance is unstable. Management and board
supervision do not provide for effective manage-
ment and control of risks within the bank. The credit
card product, offered as the primary source of
revenue, has not been adequately evaluated. Large
capital injections were needed during 1996 to
provide for continued operations.

Despite better staffing levels, increased control
over the bank’s affiliate, and improved loan supervi-
sion, the credit card portfolio still generates exces-
sive delinquencies and loan losses. To reduce risk,
your management team must develop credit risk
controls targeted at underwriting, to supplement
the improved collection strategies. You must still
address serious weaknesses in planning, risk man-
agement, and management information systems.

CRA Rating of Needs to Improve

In reference to the CRA rating of “Needs to Improve,” the
appeal letter states the board of directors cannot com-
prehend the position of the OCC, as the bank operated
under severe financial constraints during the two-year
CRA review period. According to the letter the bank has
been working diligently to improve the condition of the
bank by returning it to profitability, ensuring capital
adequacy, complying with two regulatory enforcement
actions, and improving risk management systems. De-
spite these obstacles, members of the bank were able to
participate in community development organizations in
the assessment area during the review period. Manage-
ment concludes by stating the board believes that the
CRA activities of the bank more adequately support a
“Satisfactory” rating.

The ROE states the bank has a minimal level of qualifying
community development services, and has made no
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CRA loans. The ROE continues by stating that little has
been done since the bank was designated a limited
purpose institution. The ROE does acknowledge that
management and the board’s time and effort during the
past year has been focused on implementing and
strengthening controls over credit card assets; nonethe-
less, the bank’s demonstrated performance under CRA
falls substantially short of the criteria for a “Satisfactory”
rating. Board and management were encouraged to
develop a plan to strengthen the bank’s performance
under CRA, consistent with the spirit and intent of the act.

Discussion
Composite CAMELS Rating of “5”

Composite ratings are based on a careful evaluation of
an institution’s managerial, operational, financial, and
compliance performance. The six key components used
to assess an institution’s financial condition and opera-
tions are: capital, asset quality, management, earnings,
liquidity, and sensitivity to market risk (CAMELS). Com-
posite 4 and composite 5 ratings are each defined
below:

Composite 4—Financial institutions in this group
generally exhibit unsafe and unsound practices or
conditions. There are serious financial or manage-
rial deficiencies that result in unsatisfactory perfor-
mance. The problems range from severe to criti-
cally deficient. The weaknesses and problems are
not being satisfactorily addressed or resolved by
the board of directors and management. Financial
institutions in this group generally are not capable
of withstanding business fluctuations. There may
be significant noncompliance with laws and regula-
tions. Risk management practices are generally
unacceptable relative to the institution’s size, com-
plexity, and risk profile. Close supervisory attention
is required, which means, in most cases, formal
enforcement action is necessary to address the
problems. Institutions in this group pose a risk to
the deposit insurance fund. Failure is a distinct
possibility if the problems and weaknesses are not
satisfactorily addressed and resolved.

Composite 5—Financial institutions in this group
exhibit extremely unsafe and unsound practices or
conditions; exhibit a critically deficient performance;
often contain inadequate risk management prac-
tices relative to the institution’s size, complexity,
and risk profile; and are of the greatest supervisory
concern. The volume and severity of problems are
beyond management’s ability or willingness to con-
trol or correct. Immediate outside financial or other
assistance is needed in order for the financial
institution to be viable. Ongoing supervisory atten-
tion is necessary. Institutions in this group pose a
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significant risk to the deposit insurance fund and
failure is highly probable. [OCC Bulletin 97-1,
January 7, 1997.]

CRA Rating of “Needs to Improve”

For purposes of this discussion, the following definitions
from 12 CFR 25 apply:

(o) Limited purpose bank means a bank that offers
only a narrow product line (such as credit card or
motor vehicle loans) to a regional or broader mar-
ket and for which a designation as a limited pur-
pose bank is in effect, in accordance with 25.25(b).
[“Definitions,” 12 CFR 25.12(0).]

(b) Designation as a wholesale or limited purpose
bank. In order to receive a designation as a
wholesale or limited purpose bank, a bank shall file
a request, in writing, with the OCC, at least three
months prior to the proposed effective date of the
designation. If the OCC approves the designation,
it remains in effect until the bank requests revoca-
tion of the designation or until one year after the
OCC notifies the bank that the OCC has revoked
the designation on its own initiative.

(c) Performance criteria. The OCC evaluates the
community development performance of a whole-
sale or limited purpose bank pursuant to the follow-
ing criteria:

(1) The number and amount of community de-
velopment loans (including originations and pur-
chases of loans and other community develop-
ment loan data provided by the bank, such as
data on loans outstanding, commitments, and
letters of credit), qualified investments or com-
munity development services;

(2) The use of innovative or complex qualified
investments, community development loans, or
community development services and the extent
to which the investments are not routinely pro-
vided by private investors; and

(3) The bank’s responsiveness to credit and
community development needs. [‘Community
development test for wholesale or limited pur-
pose banks,” 12 CFR 25.25(b)—(c).]

The preamble to the 1995 revision to the CRA regulations
lists what information the examiners will consider, as
appropriate by stating the following:

Performance context. An institution’s performance
under the tests and standards in the rule is judged
in the context of information about the institution, its



community, its competitors, and its peers. Examin-
ers will consider the following information, as ap-
propriate, in order to assist in understanding the
context in which the institution performance should
be evaluated:

(1) The economic and demographic character-
istics of the assessment area(s);

(2) Lending, investment, and service opportuni-
ties in the assessment area(s);

(3) The institution’s product offerings and busi-
ness strategy;

(4) The institution’s capacity and constraints;

(5) The prior performance of the institution and,
in appropriate circumstances, the performance
of similarly situated institutions; and,

(6) Other relevant information. [Federal Register,
vol. 60, no. 86, May 4, 1995, pp. 22162-22163.]

Conclusion
Composite CAMELS Rating of “5”

While the condition of the bank remained serious as of
the examination date, it was concluded a composite
CAMELS rating of “4” better reflects the condition of the
bank at that time, rather than the “5” rating that was
assigned. Consistent with the ROE, the supervisory
office appropriately evaluated and rated the bank’s asset
quality, management, earnings, liquidity, and sensitivity
to market risk as of the examination date. However, for
the reasons stated below, the bank’s capital position as
of the examination date justified a rating of “4” and
supported an upgrading of the overall CAMELS rating to
a “4” as well.

OCC Bulletin 97-1 specifies that a financial institution is
expected to maintain capital commensurate with the
nature and extent of risk to the institution and the ability of
management to identify, measure, monitor, and control
these risks. A rating of “4” indicates a deficient level of
capital. In light of the institution’s risk profile, viability of
the institution may be threatened, and assistance from
shareholders or other external sources of financial sup-
port may be required. A rating of “5” indicates a critically
deficient level of capital such that the institution’s viability
is threatened and immediate assistance from sharehold-
ers or other external sources of financial support is
required. While the bank’s capital level was definitely
deficient and below the requirements of the enforcement
action, capital injections made prior to the examination
put the bank’s leverage ratio at 4.21 percent as of the
examination date. Accordingly, the capital component
rating was changed to a “4.”

CRA Rating of “Needs to Improve”

During the time since the bank’s last CRA examination,
the management team and the bank’s board of directors
focused their primary attention on the financial condition
of the bank. The bank’s condition did not allow the bank’s
management and board to expend significant resources
on the bank's compliance with CRA. The bank’s election
to be designated as a limited purpose institution limited
the bank’s CRA performance to an evaluation under the
Community Development Test. After reassessing the
bank’s performance under the Community Development
Test, the ombudsman concluded that the institution’s
capacity and constraints were considered, and the bank’s
CRA performance was appropriately assigned a “Needs
to Improve” CRA rating.

Case Two: Classification of a Credit
Background

A bank filed an appeal requesting the ombudsman’s
office to reassess two findings listed in its most recent
report of examination (ROE). The bank disagreed with
the following conclusions:

o The loss portion of a loan with a split classification
of substandard/loss, along with the request for an
additional 15 percent reserve requirement on the
same loan; and,

o Comments relating to the deficiencies in the bank’s
process to maintain an adequate allowance for
loan and lease losses (ALLL).

In the appeal letter, management acknowledges that the
borrower is troubled, and that the credit is a collateral-
dependent, classified loan. The disagreement comes
with the valuation of the collateral. The credit is collateral-
ized by several oil and gas leases. The bank values the
leases by taking the average gross monthly revenue
times the working interest percentage, less the borrower’s
share of average lease operating expenses, times 36
months. The supervisory office used the same method;
however, the accounting for the expenses associated
with the leases differed. In addition, the supervisory
office did not give the bank any credit for the related
equipment because the bank’s last inspection did not list
the equipment individually. Bank management stated
that the equipment had not changed significantly
from the previous valuation and that inspection did list
each piece of equipment with values. The bank’s value of
the collateral was twice the amount of the supervisory
office’s valuation. The amount of loss identified during the
examination was the difference between the supervisory
office’s valuation and the amount of outstanding debt.
Bank management had a specific allocation equal to
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25 percent of the outstanding debt earmarked in the
ALLL. After the charge-off of approximately one third of
the credit, the supervisory office requested management
to reserve an additional 15 percent of the remaining debt
in the ALLL. Bank management agreed to provide an
additional 1 percent, but did not feel anything above that
amount was necessary, since from their perspective
there was adequate collateral coverage.

In reference to the comments relating to the deficiencies
in the bank’s process to maintain an adequate ALLL, bank
management stated the bank’s process follows the guid-
ance provided in the OCC Comptrollers Handbook
booklet, “Allowance for Loan and Lease Losses” (June
1996). The bank does not use the stated percentages
incorporated into the interagency policy statement for
classified credits, as they provide a specific allocation for
each classified credit. During the examination, two sce-
narios were presented to management that slightly in-
creased the bank percentages applied in two ranges for
“pass” credits. Management agreed to increase those
levels.

Discussion

If a bank takes producing, oil-and-gas properties as
collateral on a credit, the bank must have the capacity to
accurately assess the present value of the pledged
reserves. A current reserve-based engineering report is
the most appropriate and commonly accepted industry
practice to value such reserves. Typically, the discounted
present value of future net income of the oil-or-gas
reserve is based primarily on proven, developed, pro-
ducing properties. Dedicated revenues generated from
the sales of oil-and-gas reserves should facilitate the
orderly amortization of the production loan in a timely
manner. The subject loan has been on the bank’s books
for over 10 years, and while there have been some pay
downs, additional advances have left the balance stag-
nant. Although the monthly income from the properties
gives some indication of past performance from these
properties, the future cash flow of the properties can only
be determined through the discounted present value of
future net income established by current independent
engineering reports.

Every national bank must have a program to establish
and regularly review the adequacy of its ALLL . The ALLL
must be maintained at a level that is adequate to absorb
all estimated inherent losses in the loan and lease
portfolio as of its evaluation date. A bank that fails to
maintain an adequate allowance is operating in an
unsafe and unsound manner.
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To establish and maintain an adequate allowance, a
bank must:

. Understand the purpose of the allowance.
o Be able to recognize its problem loans.

o Have a sound analytical process for estimating the
amount of inherent loss in its loan portfolio.

The ALLL is a valuation reserve maintained to cover
losses that are probable and estimable on the date of the
evaluation. The ALLL is not a cushion against possible
future losses; that protection is provided by capital.

Conclusion

Bank management requested a current engineering re-
port during the course of the ombudsman review. The
ombudsman concluded that until the engineering report
is completed, which will establish a supported value for
the assigned collateral, the bank can recapitalize the
charged off portion of the credit. The ombudsman di-
rected the debt to be classified as a substandard asset
and placed on nonaccrual. At the time the engineering
report is completed, management agreed to make any
appropriate adjustments (charge-offs). Also, once the
value of the collateral is established through the engi-
neering report, an orderly plan of amortization should be
established consistent with the dedicated revenue stream
arising from the producing reserves.

With the rebooking of the charged-off loan, the balance
in the ALLL is considered adequate. Since the examina-
tion, the bank has enhanced its analysis of the ALLL to
address the necessary factors.

Case Three: Classification
of a Credit

Background

A formal appeal was received concerning a loss classifi-
cation of a bank’s asset. The bank has a certificate of
deposit placement in a foreign financial institution. The
foreign central bank intervened and closed the financial
institution.

The report of examination explains that the asset classi-
fication was based on the following factors:

. Two years have elapsed since intervention by the
central bank of this financial institution,



. The prospects and time for recovery of this unse-
cured placement are still unknown,

. The protracted nature and uncertainty of this recov-
ery effort have rendered the full collection of princi-
pal and interest unlikely, and

. Classification as a bankable asset is unwarranted.

The bank appealed, indicating management is confident
that the liquidation process will continue and a sale or
liquidation will occur. Also, management does not be-
lieve the asset is worthless and that the bank should be
allowed to continue to carry the entire amount of the
asset in the allowance for credit losses until the magni-
tude of loss can be determined.

Discussion

Generally, a bank must promptly charge off the amount
of any confirmed loss. For unsecured credit, bankruptcy
or protracted delinquency may confirm the fact of loss
and require a charge off. This bank’s asset is internally
rated doubtful, on nonaccrual, and 100 percent reserved

in the allowance for credit losses. The outlook for when
and how much it expects to collect is vague and largely
dependent on circumstances beyond the bank’s control.

During the appeal process, the bank received and
forwarded to this office correspondence from its legal
counsel regarding the future prospects for collection of
the foreign asset. The letter reports that the bank should
be confirmed by the foreign court, as a privileged
creditor for 50 percent of its verified credits within the
next 120 days.

Conclusion

In view of the new information, this office concluded that
the bank should recognize one-half of the asset as loss in
the current fiscal quarter. Further, in the event the bank is
not confirmed by the foreign court as a privileged creditor
for 50 percent of the asset by the end of the following
fiscal quarter, the remaining book balance should be
charged off. The residual balance, after recognition of the
50 percent charge-off, should remain fully reserved for
allowance for loan and lease losses purposes.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
Annual Convention of the American Bankers Association, on slippage of
credit standards, Boston, Massachusetts, October 5, 1997

This will be the fifth time | have had the pleasure of
talking with you as Comptroller of the Currency. So, in
thinking about what | wanted say today, | went back and
dusted off the speech | gave at my first ABA convention,
back in November 1993. Rereading that speech helped
me put into perspective some of the changes that have
taken place in the past four years. Now, four years is not
very long in the larger scheme of things, but for bankers
and bank regulators the world of today is certainly a
different place than the world as it was when | appeared
before you in 1993.

Recall those days with me, if you will. Although the
economy was in the early phases of recovery, the
recriminations were still flying fast and furious, with
bankers and regulators both being blamed and blaming
each other for the credit crunch that had aggravated the
recession. Bankers groaned under an onerous, out-
dated, and—worse—apparently ineffectual regulatory
burden, hampering their efforts to adapt to the rapid-fire
changes in the financial marketplace. It was a time when
many pundits were prophesying the end of the banking
system as we knew it. You would almost have had to
conduct an all-points search to find a banker, regulator,
or community activist with anything positive to say about
the Community Reinvestment Act. It was a time of bank
failures, of worries about the liquidity of the bank insur-
ance fund, and of acute demoralization in the industry
and the regulatory community.

What a long way we’ve come together! When | spoke to
you in the fall of 1993, despite the incipient economic
recovery, the industry’s fundamentals still seemed dis-
tinctly unfavorable. At that time | referred to this state of
affairs as “a temporary cyclical upturn amidst a powerful
secular decline.” Today | am much more optimistic about
the industry’s long-term future. The strength of the
industry’s recovery and its strategic decisions over the
past four years suggest something more promising than
a mere transitory uptick in a long-term downward spiral.
Capital is at record levels, and so are profits. We have
not had a single bank failure in the past year. Bank
stocks continue to be in heavy demand on Wall Street.

Perhaps even more significant, banks have used this
window of opportunity to reposition and restructure them-
selves to meet the challenges of the future. There is no
doubt that a big part of the industry’s problems in the
1980s and early 90s stemmed from over-concentration.

Many banks were tied to regional economies, and when
those economies ran into trouble, so did the banks.
Other banks simply placed too many eggs in a single
basket—energy lending, highly leveraged transactions,
commercial real estate, loans to developing countries, or
what have you. When the market for those products
declined—or, in some cases, collapsed—some banks
suffered ruinous losses. In many cases, mismanagement
was to blame. But, to some degree, management’s
hands were tied by law and regulation, which foreclosed
many profitable alternate outlets for their products and
services. Banks were also stymied by structural prohibi-
tions and disincentives that prevented them from taking
advantage of efficiencies of scale, from operating across
state lines, and from organizing their activities in the way
that best served their own corporate objectives. And
these restrictions all took their toll.

Since then, banks have made impressive strides toward
diversification. In the last four years, banks have become
vigorous competitors in the market for annuities, mutual
funds, brokerage services, and more. New products and
services are being steadily rolled out. Innovation and
diversification should mean that fewer banks will be
susceptible to the sectoral downturns of the future.

Diversification has also had a geographic dimension that
should help some banks weather the next downturn. The
last recession highlighted the significance of regional
differences in national growth patterns. Even as the
northeast was floundering back then, other parts of the
country were experiencing growth. The formation of truly
national banking organizations, a process made pos-
sible in large part by changes in federal law, should help
cushion those banks when the ride starts getting bumpy—
as it surely will.

Just as important as these more measurable changes, |
sense a change in attitude among bankers: a new
confidence that they can hold their own in head-to-head
competition against nonbank providers. And, in light of
all the changes that have taken place over the past four
years, | believe this confidence is generally warranted.

In all modesty, | do not believe that one can tell the whole
story of the industry’s rebound over the past four years
without mentioning the role of regulatory reform. When |
addressed this group four years ago, regulatory burden
was the central theme of my remarks. Today, the OCC
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has gone a long way in fulfilling the promise | made to
you at that time: to reduce regulatory burden to the
maximum extent possible, consistent with safety and
soundness. We have simplified examination procedures
for noncomplex community banks. We led the way
among financial regulators in creating an office of the
ombudsman to resolve disputes and improve bank-to-
agency communications. We have cut fees and assess-
ments. We have given our examiners the technological
tools they needed to conduct examinations more
efficiently. We spearheaded the drive for CRA reform, to
focus on results rather than on paperwork and process.
We adopted a new supervisory strategy based on the
banks’ underlying risk characteristics, so that we could
focus more OCC resources on the banks or activities
within banks that exhibited the greatest risk.

We also completed a top-to-bottom review of our regula-
tions, and weeded out those that no longer made sense
in the modern banking environment. In the process, we
have been able to authorize well-managed, well-capital-
ized national banks to engage in a variety of new
activities closely related to banking. OCC legal decisions
have interpreted the national bank charter as a broad
grant of authority intended by Congress to evolve with
changes in the marketplace, and those decisions have
been ratified by the United States Supreme Court in a
series of landmark unanimous rulings. These rulings
confirm that national banks have the flexibility to meet the
demands of a changing market for financial services and
new opportunities to achieve the kind of product
diversification that is essential to the long-term safety
and soundness of the banking system.

Certainly this is all good news. It should be a time for
celebration and patting each other on the back. So let
me ask you this: if, as | believe, the industry’s long-term
prospects seem so much brighter than they did to me
four years ago, why am | so uneasy about the near future
of the banking system? | ask myself that question quite a
lot these days. Of course, anxiety is an occupational
hazard for anyone who holds my job. | sometimes
describe the bank regulator as a professional worrier. But
the fact remains that we today face objective perils that
would disconcert even an inveterate optimist.

One thing that keeps me awake at night is the strategic
risk for banks inherent in the current legislative debate
about financial modernization. As some of you have
heard me say before, | believe strategic risk—the risk of
not being able to offer the products and services that the
market demands—is, in the long term, the greatest risk
facing the banking industry.

Advances in technology have, over the last several

decades, fundamentally changed how information is
created, processed, and delivered—the heart of what
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banks do. The information needed to make prudent and
profitable loans is now more easily available, and less
costly to access, than ever before. These advances have
allowed new participants to compete in the banking
arena and have blurred differences among existing
financial products.

In addition, economic globalization has made the financial
services markets increasingly competitive. A 1997 OCC
study of foreign banks operating in the United States
reported that foreign banks’ share of the assets of U.S.
commercial banks, savings institutions, and credit unions
nearly tripled between 1980 and 1995, from 4.6 percent
to 12.7 percent.

Finally, the mix of products and services that consumers
want and need has changed and is continuing to change.
An older, more sophisticated population is demanding a
broader variety of investment options for its savings. So
we have witnessed a remarkable migration of savings
from insured deposits to mutual funds that offer a wider
range of risks and rewards. Last year, for the first time in
U.S. history, assets held in mutual funds exceeded
assets held in insured deposits. At the end of the second
quarter of 1997, mutual fund assets exceeded commer-
cial bank deposits by almost 25 percent.

In this increasingly competitive and constantly changing
marketplace, if banks are not able to offer new products
and to evolve as the markets evolve, they will not survive.
That is why | have championed the flexible view of the
national bank charter that the Supreme Court has ratified.

Regulatory innovation is but one route to needed change.
| have also been a strong supporter of efforts to enact
legislation to modernize the financial system. But | have
been equally vocal in urging that financial modernization
legislation move the financial services industry forward,
not hold it back. Above all, no bank should be forced to
sacrifice the flexibility that current law already provides in
exchange for a cosmetic reshuffling of existing activity
restrictions. Such a sacrifice would compromise the
long-term health of our financial services industry and its
ability to serve the American economy. It is a sacrifice
you don'’t have to make.

| believe we can craft legislation that provides greater
safety and soundness, increased competition, more
choices for consumers, and improved access to financial
services. That is the essence of genuine reform. We
should take the time necessary to achieve it.

But it is not just a legislative misstep that worries me. | am
also concerned about a slippage in credit standards
throughout the banking industry. Back in 1995, | formed
a National Credit Committee, composed of some of our
most experienced examiners, to monitor underwriting



standards and credit risk factors throughout the national
banking system. From time to time, | have expressed my
views to the industry and have issued advisories and
taken supervisory steps based on our findings. In an
April 1995 speech, | admonished the industry not to
compromise on asset quality goals. Thereafter, the slip-
page in credit standards slowed. Similarly, in a speech
delivered last December, | called attention to the emerg-
ing warning signals of excessive relaxation of lending
standards, especially in the syndicated loan market. Just
two months ago, in August, we issued another advisory,
alerting national banks to the dangers of declining loan
loss reserves, which we were seeing at some banks
throughout the country.

| recently discussed with members of our National Credit
Committee the group’s assessment of credit underwriting
standards at the largest national banks. Unfortunately,
there is every indication these standards have slipped
further. Our examiners tell me that, over the past year,
underwriting standards have continued to loosen in most
lending categories. The trend is particularly pronounced
in commercial lending, but there has also been some
loosening in segments of the retail market.

This assessment is confirmed by outside sources. Ac-
cording to data from the Loan Pricing Corporation, since
1993, non-rated and non-investment grade syndicated
credits have risen from 35 percent to 54 percent—more
than half of the total market. Pricing has declined at the
same time that leveraging has increased. Since the first
half of 1991, the spread in pricing between BB-rated
credits and AA-rated credits has dropped from 77 basis
points to 48 basis points. In other words, the spread has
narrowed by almost 40 percent. And tenors have length-
ened as well.

The same trends are in evidence on the retail side. By
almost any measure, consumer debt is high. Today,
consumer debt service payments as a share of dispos-
able personal income are approaching levels reached in
the 1980s. Our examiners have found that banks have
tightened credit card lending standards in response to
increasing delinquencies and losses. But this tightening
is offset by an easing in terms for home equity and
residential real estate loans. And, increasingly, consum-
ers are turning away from secured retail loans to unse-
cured credit cards to finance purchases of durable
goods, such as automobiles.

Although more and more banks are securitizing loans, in
the banking industry as a whole, loan-to-deposit ratios
are high by the standards of recent history. This ratio is
increasing at the same time that our examiners are
reporting that credit risk over the past year has increased
in almost every category of loans we analyzed, with the
single exception of agricultural loans.

What are we to make of these findings? And, more to the
point, what are we to do about them?

Overwhelmingly, bankers tell us that—more than any
other factor—competition from both banks and nonbanks
is driving them to make loans that might or might not
make sense on their merits. They tell us that if they don't
make these loans, a competitor will. In the process, a
good potential customer might be lost forever. Besides,
the argument goes, similar loans are paying out now, so
that if such loans add little to the bank’s bottom line,
neither are they doing it any damage.

Without getting into the pros and cons of these argu-
ments, let me say this: true or not, such arguments will be
small consolation when the economy becomes more
volatile and the loans turn sour. We have learned before
that imprudent loans made in the heady atmosphere of
good times come back to haunt you when the good times
fade. No one wants to learn that lesson one more time.

Accordingly, in addition to alerting the industry today
about these disturbing trends, | am announcing initial
steps we will be taking designed to help banks identify
and address any weaknesses in their loan portfolios, so
they can safely weather the inevitable vicissitudes of the
national economy.

First, when we finalize our report on bank credit under-
writing standards, | will ask all OCC examiners-in-charge
(EICs) to discuss with senior bank management what the
report means for banking generally and for that bank
particularly.

Second, | will ask all EICs to bring to the personal
attention of the bank chief executive officer (CEO) a
sample of the bank’s new loans, if any, that seem
particularly deserving of the CEO’s attention.

Third, over the past several years, we have seen cut-
backs in bank staff experienced in dealing with troubled
loans and borrowers. | will, therefore, ask OCC examin-
ers, in the course of their regular examinations, to
evaluate the bank’s capacity to deal with a potential
increase in its workload of problem loans. When examin-
ers identify weaknesses in banks’ systems for working
through problem loans, they will draw these weaknesses
to the attention of senior management and follow up to
make sure the bank takes appropriate corrective action.

Fourth, the Federal Financial Institutions Examination
Council (FFIEC) has just released for comment new
guidance governing classification and charge-off poli-
cies on retail credit. We will carefully review the com-
ments on this proposed guidance and work with the
other regulators through the FFIEC to provide final guid-
ance in this area as quickly as possible.
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Finally, as | previously announced, the OCC is in the
process of completing definitive guidance on loan port-
folio management techniques.

If we take measured steps now, we can avoid serious
problems later. The maintenance of sound credit stan-
dards and supervisory vigilance today will have little or
no noticeable impact on economic growth now and will
avoid more serious conseqguences later.

The past four years have been exhilarating ones in many
respects. If we can steer clear of the potholes in the road
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that | have just marked out, | believe the next four years
can be even more exciting ones for the banking industry.

This is an industry that is uncommonly blessed. It is an
industry peopled by men and women rich in talent,
integrity, and dedication. By working in partnership to
break down barriers to innovation and to uphold safe and
sound standards, we can ensure a bright future—for the
banking industry, for the banking public, and for the
American economy as a whole.



Statement of Eugene A. Ludwig, Comptroller of the Currency, before
the Subcommittee on Financial Institutions and Consumer Credit of
the d.S. House Committee on Banking and Financial Services, on
bank examination and supervision systems at the Office of the
Comptroller of the Currency, Washington, D.C., October 8, 1997

Statement required by 12 USC 250: The views expressed
herein are those of the Office of the Comptroller of the
Currency and do not necessarily represent the views of
the President.

Madam Chairwoman and members of the Subcommit-
tee, | appreciate this opportunity to testify on bank
examination and supervision systems at the Office of the
Comptroller of the Currency (OCC). As you are aware,
direct supervision is a regulator's primary method for
ensuring bank safety and soundness, which is crucial to
maintaining stability in our nation’s financial markets. In
turn, a healthy banking industry is critical to the accom-
plishment of important public policy objectives estab-
lished by Congress.

In your letter of invitation, you noted that the hearing
would focus on how regulatory agencies are assessing
the risks depository institutions take in today’s financial
marketplace, whether staffing is sufficient to assess
safety and soundness concerns, and whether supervi-
sory practices would need to be modified if Congress
passes a financial services modernization bill. Specifi-
cally, you asked that | address a number of questions
about the OCC'’s supervisory process. | will address your
questions in the course of my statement today within the
context of changes in the banking industry, how the OCC
has addressed concerns resulting from these changes,
my assessment of the future of the industry, and my
thoughts on how the OCC will adapt to carry out its
supervisory mission.

Introduction

The banking industry has changed significantly since the
OCC was founded in 1863. Over the past 130 years, the
industry has evolved in response to advances in technol-
ogy, enhanced competition, and changes in consumer
preferences. New risks have arisen, and traditional risks
have emerged in new forms. Even with all of these
changes, the mission of the OCC remains constant: to
charter, regulate, and supervise national banks to ensure
a safe, sound, and competitive national banking system
that supports the citizens, communities, and economy of
the United States.

In Question 1 of your letter of invitation, you asked about
the factors that contributed to bank failures in the 1980s.

During that time, regulators learned some hard lessons
about traditional credit risks, particularly in agricultural
and commercial real estate lending. Sometimes tradi-
tional risks are exacerbated by unanticipated economic
shocks that disrupt even the best risk management
plans. In the 1980s, several significant economic events,
including the collapse of energy prices and the precipi-
tous decline in the value of farmland, contributed to
difficult times. The OCC and other bank regulatory
agencies faced three main supervisory problems in
addressing the consequences of these economic shocks
to the banking system.

First, the agency faced competition for its seasoned
employees, and attempts to hire new examiners were
frustrated by our inability to offer competitive salaries—a
problem that has since been rectified with a much-
needed change in federal law. Second, with the improve-
ment in our off-site monitoring capabilities, we initially
reduced our emphasis on maintaining a regular cycle of
on-site examinations at all banks. But perhaps most
important, our supervision was still largely retrospective,
analyzing how the risks of a bank had been mishandled,
rather than a forward-looking assessment of what prob-
lems were on the rise and what should be done to
manage them. Put simply, we were treating the disease
instead of practicing preventive medicine.

The industry was feeling the aftershocks of the 1980s
and still going through challenging times when | took
office four and one-half years ago. There had been
numerous bank failures, complaints from small busi-
nesses and consumers about a credit crunch, and
concerns in the banking industry and Congress about
excessive regulatory burden. Community organizations
were concerned about fair lending compliance, and both
community organizations and banks agreed that the
Community Reinvestment Act (CRA) regulations were not
as effective as they should be.

We have worked hard over the past few years to refocus
and retool the OCC'’s supervisory process. History has
taught us the importance of on-site, hands-on bank
examinations. We recognize now that there is no substi-
tute for regular on-site examinations, and we have in-
creased the number of banks in which we maintain a full-
time, on-site dedicated examiner staff. At the same time,
history also taught us that our supervisory policies and
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practices must enable us to respond to industry changes.
In response, the OCC developed a program of risk-
based supervision that is forward-looking and aimed at
improving our ability to identify and address potential
problems before they become crises, and is sufficiently
adaptable so that we can analyze risks across different
products and activities. The OCC has also been able to
hire talented people from a variety of disciplines and has
trained examiners effectively to ensure that we can
address industry changes in a timely manner.

The combination of the strong economy, the legislative
changes mandated by the Federal Deposit Insurance
Corporation Improvement Act of 1991 (FDICIA), and the
results of the modifications and innovations we made to
our approach to supervision are evident today in the
performance of the national banking system. Today, we
find a banking system that is not only highly profitable,
but also far better capitalized. From the passage of
FDICIA through June 1997, the aggregate commercial
bank equity-to-total asset ratio increased from 6.75 per-
cent to 8.44 percent—its highest level since the 1960s—
while the risk-based capital ratio increased from 10.67
percent to 12.46 percent. Bank failures in 1996 were at a
20-year low. Credit is flowing smoothly—total commercial
bank loans have increased nearly 39 percent over the
four years ending June 1997.

We also find a national banking system that has ex-
panded access to financial services for all Americans, in
part in response to increased efforts to enforce fair
lending and community reinvestment laws. Before my
arrival at the OCC, the OCC had referred only one fair
lending case to the Department of Justice (Justice).
Since 1993, we have held numerous informal discus-
sions and formally referred 24 cases to Justice and the
Department of Housing and Urban Development (HUD).
We revised the CRA regulations, and there has been a
dramatic increase in mortgage lending to low- to moder-
ate-income individuals. Since CRA became law in 1977,
we have witnessed over $215 billion in loan commit-
ments for community development. Remarkably, $175
billion—more than 80 percent of the total—was made in
the past three and one-half years alone.

Although we are pleased with the overall health of the
industry and proud of our contributions to enhancing the
safety and soundness of banks and enhancing access to
financial services, we cannot be complacent. Now, while
the industry is healthy, we must remain vigilant to ad-
dress emerging risks. As | will discuss later, that is why |
just announced a series of steps designed to help banks
address any problems in their loan portfolios while
capital and earnings are strong. It is also an appropriate
time to reflect on the purpose of the banking industry,
how it is changing, and what we as regulators must do to
maintain its long-term safety and soundness.
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The remainder of my statement today will describe our
supervisory process and summarize significant actions
taken over the course of my tenure. Throughout the
statement, | specifically indicate when | have addressed
one of the questions or issues raised in the invitation
letter for this hearing. | will begin by discussing the
changes affecting the banking industry, and offer some
thoughts on future challenges facing the industry. Next, |
will describe some of the measures taken by the OCC
over the past four and one-half years to ensure that our
supervision remains relevant to changes in the financial
marketplace in order to safeguard the safety and sound-
ness of the industry. Finally, | will summarize the initia-
tives the OCC is taking to ensure that our staff has the
skills necessary to supervise the banking industry of the
21st century.

Changes in Banking and Bank Supervision
Banking Industry Changes

As | noted above, over the years, the banking industry
has changed in ways that could not have been antici-
pated when the OCC was founded. For example, at the
time of the creation of the national bank charter in 1863,
the law restricted national banks to loans that could be
readily turned into cash. In that era, public confidence in
banking was synonymous with liquidity. Accordingly,
most home mortgages were forbidden by law, and OCC
examiners, consistent with the intent of Congress, were
quick to criticize commercial loans that extended for
more than the customary 30 or 60 days.

Today, no one would deny that sound mortgage lending,
medium-term business lending, farm lending, and many
other activities that would once have been frowned upon
are necessary and proper activities for commercial banks.
Had national banks been unable to respond to busi-
nesses’ and consumers’ demands and to the competi-
tive challenges of other financial providers, they would
not exist as they do today, and American businesses and
consumers would be disadvantaged by that result. But
because the laws, regulations, and supervision have
been amenable to change, national banks have been
able to continue making important contributions to the
growth of our communities and our nation.

The banking industry of the 21st century is being shaped
by an unprecedented combination of pressures. Today’s
information-driven economy is decreasing banks’ tradi-
tional, core, competitive advantage in certain key areas.
The information needed to make prudent and profitable
loans often is more easily available, and less costly to
access, than ever before. As technological changes alter
the production, packaging, and delivery of financial
services, banks face competition not only from finance
companies, mortgage bankers, and investment houses,
but also from non-traditional competitors, such as tele-



communications companies and software development
firms. Moreover, many of banks’ traditional, core custom-
ers—commercial and industrial firms—can now bypass
insured depositories and access the capital markets
directly.

Similarly, distinctions among different types of financial
products have blurred. Although core lines of business
within the financial services industry remain distinct,
firms in different sectors of the financial services industry
offer products to their customers that are close substi-
tutes, but bear different labels. There is no longer a sharp
distinction between a syndicated loan and privately
placed commercial paper, between an interest-bearing
NOW (negotiable order of withdrawal) account and a
money market mutual fund, or between a mutual fund
and a variable annuity. In short, technological and finan-
cial innovation, together with market pressures to offer
consumers a wider array of services, have eroded the
traditional segmentation of the financial marketplace.
This change is manifesting itself through a recent wave of
acquisitions and mergers. Banks are acquiring broker-
age and securities firms. Several insurance companies
and brokerage firms have acquired, and others have
announced that they are contemplating establishing or
acquiring, insured depository institutions. Recently, one
of America’s largest insurance companies announced its
intention to acquire one of the country’s largest wholesale
securities firms.

Driven by technological change, economic globalization
also has made financial services markets increasingly
competitive. Within the United States, commercial bank
assets held by foreign banks increased from 10 percent
in June 1990 to 14 percent in June 1997. Foreign banks’
share of total U.S. commercial banks’ commercial and
industrial loans increased from 19 percent to 27 percent
over that same time.!

In addition, the mix of products and services that con-
sumers demand has changed and will continue to change
with increasing consumer sophistication and demographic
shifts. The aging baby boomer population understands it
has a variety of investment options and opportunities for
its retirement savings. Correspondingly, there has been a
migration of savings from insured deposits to mutual
funds that offer an array of investment and risk/reward
profiles. In 1995, for the first time in the history of the
United States, assets held in mutual funds exceeded
assets held in deposits. Net assets of mutual funds were
$4.2 trillion at the end of August 1997, while total

"“Assets and Liabilities of Commercial Banks in the United
States,” H.8, Federal Reserve Board.

2 Investment Company Institute data.

domestic deposits at commercial banks and savings
institutions were $3.5 trillion at the end of June 19973

Amid these changes, the organizational structure of the
banking industry is being altered as well. Some banks
have responded to this increased competition by seek-
ing to merge with other banks to obtain the benefits of
economies of scale or scope, or geographic diversifica-
tion. The continuing trend toward bank consolidation has
seen the number of commercial banks fall to 9,308 as of
June 1997 from 11,462 when | took office in April 1993.
Consolidation also seems to be leading to a bifurcation
among banks into community banks and larger institu-
tions, with relatively fewer medium-sized banks as a
result.

The OCC’s Supervisory Response

The rapid pace of change in the financial services
business presents new challenges to bank supervision.
As the banking industry adapts to a dynamic economy,
so too must bank supervision evolve. Just as a failure to
change would make banking less relevant to the needs
of the economy, a failure by the OCC to adapt to
changing circumstances would make bank supervision
less effective. In my term as Comptroller, we have taken
and continue to take many steps to modernize our
supervisory policies and practices. Let me highlight the
most significant actions we have taken over the past four
and one-half years.

| strongly believe the key for bank supervisors to carry
out their responsibilities effectively is to identify the risks
incurred by banks, to assess their systems for managing
those risks, and to ensure that the banks’ risk manage-
ment systems are, in fact, identifying, measuring, moni-
toring and controlling risks. At the OCC, we are doing
this through a forward-looking program called supervi-
sion by risk. We have also issued guidance or advisories
on a number of current issues and followed up to ensure
that our guidance is being implemented by the banking
industry. We have established specialized committees to
monitor emerging risks and communicate relevant find-
ings to the banks.

In addition, we have improved our direct communica-
tions with the banking community. Shortly after | became
Comptroller, we initiated annual meetings between my-
self and the largest national banks in an effort to improve
communication between the agency and the industry. |
also encouraged OCC senior management to increase
their meetings with bankers, and | revived nationwide
“Meet the Comptroller” sessions throughout the country.

3 Call report data, Federal Financial Institutions Examination Council.
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Supervision by Risk

In January 1994, we initiated the bank supervision review
program to focus relatively more of our supervisory
resources on those banking activities and those banks
that pose the most likely threats to the safety and
soundness of the banking system. Our review resulted in
supervisory policies and processes that tailor our over-
sight to the key characteristics of a bank, including size,
products offered, markets in which it competes, and
management’s tolerance for risk.* Supervision by risk is a
dynamic process that not only allows us to tailor our
oversight to the risks of a particular bank, but also to
change the way we supervise that bank in light of its risk
profile. This process also provides an effective means for
the OCC to communicate to senior bank management
the areas where they may need to correct problems
before they become severe and how we intend to
allocate our supervisory resources. The OCC's current,
risk-based approach to supervision therefore has adapted
the fundamental elements of on-site, hands-on examina-
tion of banks to incorporate lessons learned from super-
vision of the past.

Supervision by risk does not replace the interagency
framework the agencies use to rate banks’ capital ad-
equacy, asset quality, management, earnings perfor-
mance, liquidity, and sensitivity to market risk (CAMELS).
Rather, the two systems work in tandem, yielding an
assessment of the bank’s current condition and a for-
ward-looking analysis of its risk. Under the CAMELS
system, examiners assess a bank’s performance to draw
conclusions about its current condition. Supervision by
risk focuses our attention on areas of current and emerg-
ing risk, and focuses our examination resources on areas
of prospective higher risk.

Although the centerpiece of supervision remains on-site
bank examinations, OCC supervision is a complex cycle
of planning, examining, and follow-up that involves coop-
eration and communication among the supervisor, other
regulators, and the institution being supervised. In other
words, supervision is much more than the actual time
spent on-site in the bank. For example, a supervisory
team spends significant time determining what the ex-
amination will focus on prior to entering the bank. While
on-site, examiners sample, test, and verify policies,
procedures, and systems. At the conclusion of an exami-

4The OCC'’s supervision by risk examination procedures differen-
tiate between large banks and community banks. The OCC defines
a large bank as a national bank with total assets of $1 billion or more
or a national bank that is part of a multibank holding company that
has a national bank with over $1 billion in assets. We define a
community bank to be a national bank with total assets of less than
$1 billion or one that is part of a holding company where none of the
national banks’ assets exceed $1 billion.
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nation, matters requiring board and management atten-
tion are included in the report of examination, and
examiners are responsible for following-up with bank
management to ensure that the bank addresses these
weaknesses and concerns. Furthermore, national bank
examiners are responsible for continued, year-round
monitoring of each national bank.

The risk assessment system. Under supervision by risk,
the OCC uses a risk assessment system to measure and
assess the risks at each bank we supervise. The first
step in our supervision of an individual bank or in
evaluating a new product or activity is to identify the key
associated risks.® Having identified the risks for an
individual bank, we evaluate and measure the quantity of
risk and the quality of risk management to form an overall
conclusion about the bank’s risk profile. Because market
conditions and company structures vary, there is no
single risk management system that works best for all
banks. However, we do expect each bank to have a
system that is commensurate with the risks it assumes
and that addresses each of the four aspects of effective
risk management: to properly identify, measure, monitor,
and control risks.

The OCC's large bank and community bank risk assess-
ment systems are different. During a large bank exami-
nation, an OCC examiner rates each risk category by the
quantity of the risk and the quality of risk management.
Next, the examiner assigns an aggregate or composite
risk rating based on his or her judgment of the level of
supervisory concern considering both the quantity of risk
and the quality of risk management. Finally, we assign a
rating of the expected 12-month direction of the quantity
of the risk.

Community banks, however, receive only an aggregate
or composite risk rating and a rating on the expected
direction of the risk. The community bank risk assess-
ment is meant to focus attention on areas that historically
have posed the greatest risks to banks. Examiners use a
core set of procedures that cover all major areas of
safety and soundness for low-risk and moderate-risk/
stable-expected direction areas of the bank. Even in the
areas of lowest risk, we sample, verify, and test the
bank’s policies, procedures, and systems. Examiners
may expand the procedures if supervisory concerns
emerge while using the core procedures. For areas of
higher risk, examiners use customized procedures that
focus on the risk and the bank’s risk management
processes. We are fully committed to ensuring the safety
and soundness of community banks. In fact, when the

5The OCC has defined risks as credit, liquidity, interest rate, price,
foreign exchange, transaction, compliance, strategic, and reputa-
tion risks. Most bank activities contain one or more of these risks.



OCC conducts a full-scope, on-site examination in 1997,
it spends on average 60 percent more workdays per
bank than it did for a comparable on-site review in 1985.

Because of the greater systemic risk posed by the
largest banks, we have assigned examiners full-time to
each of the 32 largest national banks. We recently
increased the number of national banks in which we
maintain examiners permanently on-site in recognition of
the supervisory benefits we receive by having a constant
presence in the bank. We now have about 250 examiners
in these 32 banks, and we expect to have an additional
50 examiners on-site by early next year. This program
allows the examiners to develop a more thorough knowl-
edge of the bank, including its activities and risks, than is
possible through the traditional regime of periodic exami-
nations. As a result, our examiners are better able to
identify increases in risk or deterioration in risk manage-
ment so that we can act quickly to ensure that weak-
nesses are corrected.

Benefits of the supervision by risk program. Many of the
questions you raise in your letter of invitation deal with
the benefits of our supervision by risk program. Let me
address them in this section of my statement.

In Question 5 in the invitation letter, you asked whether
prompt corrective action (PCA) policies complement the
supervision by risk approach. We believe that the two are
complementary, because the knowledge that reductions
in capital will trigger the prompt corrective actions re-
quired by the Federal Deposit Insurance Corporation
Improvement Act (FDICIA) creates a healthy caution
within the industry and appears to have resulted in many
banks increasing their capital levels to avoid the supervi-
sory consequences of PCA.

Question 3 of the letter requested information about the
extent to which our national banks have come under
supervision by risk, and whether there were adequate
guidelines and training for our examiners. Supervision by
risk is currently being used in examining all national
banks for safety and soundness. We will expand the
supervision by risk approach to include several specialty
areas through the rest of 1997 and into 1998, including
bank information systems and fiduciary activities. The
examination procedures implementing supervision by
risk are documented in the Comptroller's Handbook, and
we have provided targeted training to all of the examin-
ers in the field. We have also revised certain in-house
training courses to incorporate the principles of risk-
based supervision.

Questions 2 and 4 asked about the measures that we
have initiated to ensure that examiners effectively assess
the financial condition of a bank, and how, overall, we
measure the effectiveness of our examinations. First, |

would note that the OCC has organized its activities in
such a way as to promote the ongoing review of exami-
nation effectiveness. For example, we have periodic
meetings involving the examiners-in-charge of our large
banks, and senior management at headquarters holds
weekly discussions with the deputy comptrollers in the
district offices to discuss examination issues. Second,
we will soon complete an overhaul of our quality assur-
ance program for bank supervision. For the past two
years we have reviewed a sample of work papers from
each field office completed during community bank
examinations as part of our community bank quality
assurance program. This quality assurance review will
be extended to our large bank examinations by the end
of the first quarter of 1998. These two functions now
report to our newly established Director for Quality
Assurance within our bank supervision operations area.
His job is to ensure that the goals and objectives of our
bank supervisory process are applied in a consistent
and cost effective manner throughout the OCC, all in the
interest of ensuring that our examiners effectively assess
the financial condition of a national bank.

Third, as part of our supervision by risk program, we are
in the process of refining our large bank supervision
program, including examining the effectiveness of our
risk assessment system. We continue to strive to improve
the process. Senior management will review staff recom-
mendations by year-end, and then will implement proce-
dural changes as warranted. Finally, we are in the midst
of implementing a pilot program of effectiveness mea-
sures for ensuring safety and soundness. Based on the
results of the pilot, we expect to implement several
effectiveness measures of examinations as part of our
ongoing quality assurance efforts.

In Question 7, you asked how we have improved exami-
nation procedures to provide regulatory effectiveness
and protect the deposit insurance funds. | strongly
believe that supervision by risk is the best way to
supervise banks in the current rapidly changing environ-
ment. Our supervision by risk program allows us to apply
a consistent supervisory methodology across an increas-
ingly diverse group of banks that engage in an increas-
ingly diverse set of activities. Because the design of this
approach requires that we customize an examination
based on a bank’s underlying risk characteristics, it
allows us to direct OCC resources to the banks or
activities within banks exhibiting the greatest risk. The
supervision by risk framework allows us to be more
efficient in our examination planning, yet it is still suffi-
ciently flexible to allow us to verify and test our assess-
ments and devote additional time to following up with the
bank after an examination to ensure compliance with our
requirements. We believe that our supervision by risk
program would be readily adaptable to changes Con-
gress may decide to make in the financial services
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industry in the context of a financial modernization bill,
but we cannot answer definitively without knowing the
bill's final requirements.

You inquired in Question 6 whether our risk assessment
examinations were adequate when operations are on an
interstate or global basis. We believe that supervision by
risk is an effective method for supervising interstate and
multinational banks, given their size, reach, and com-
plexity. The focus of supervision by risk is forward-
looking and strategically oriented. We feel prepared to
address issues raised by the increasingly global focus of
national banks. We have an OCC office in London with
examiners devoted to supervising the overseas branches
of national banks. Technological advances have en-
hanced our information on a bank’s consolidated opera-
tions and geographic exposures, and our examiners
regularly travel to a bank’s international sites when
appropriate. The determination to go on-site is based on
factors such as whether an adequate assessment can
be made from the head office, the examiners’ knowledge
of the bank’s risk in a particular location, the relation of
the overseas operation to the overall risk of the company,
and the length of time between exams in an area/
operation of high risk. Since the OCC formally adopted
its supervision by risk program, other U.S. regulators
have embraced the concept, and the United Kingdom’s
Bank Supervisory Service and other international regula-
tors are developing similar systems.

Guidance and Advisories Issued

Our supervision by risk philosophy, implemented through
individual bank examinations, is reinforced and supple-
mented by our public statements and formally issued
policy guidance and advice to the industry to address
emerging risks. Our policy guidance focuses on the risks
posed by activities and the critical elements of prudent
risk management, and typically contains a series of
follow-up actions that the OCC will take to ensure that
national banks are heeding our warnings. For example,
our groundbreaking issuance and examination proce-
dures on derivatives activities stressed the need for
board and senior management oversight, timely and
accurate market and credit risk measurement systems,
and effective operational and risk controls. We issued
guidance on stored value card systems that described
emerging electronic cash systems and the associated
risks to banks investing or participating in those payment
systems. We revised The Director’s Book: The Role of a
National Bank Director. The revised book provides guid-
ance to bank directors on how to meet their responsibili-
ties in the increasingly complex financial services indus-
try. Furthermore, we revised a number of sections of the
Comptroller's Handbook, including sections on mort-
gage banking, credit card lending, risk management in
derivatives, and, most recently, on interest rate risk.

94 Quarterly Journal, Vol. 17, No. 1, March 1998

These revisions provide guidance to examiners and help
keep them informed about new procedures.

As | have noted, we are constantly on the alert for
emerging problems, and we issue advisories to national
banks when we identify issues of concern. This year, we
have issued advisories on a range of topics, including
credit underwriting, credit scoring models, affordable
mortgage portfolios, and loan loss reserves. Our advi-
sory letter on credit underwriting and credit portfolio risk
management reminded national banks of the effects that
changes in loan underwriting standards may have on
portfolio credit risk and highlighted the major elements of
an effective portfolio credit risk management process. At
the same time we issued this advisory letter, | urged
banks to focus on three potential problem areas: cuts in
banks’ internal controls to boost earnings, consumer
credit quality, including credit card losses, and manag-
ing the overall credit risk in bank loan portfolios. We
alerted national banks to the potential benefits and risks
of credit scoring models, and advised banks to carefully
develop, implement, evaluate, and maintain their models
to ensure their proper use. We issued an advisory letter
offering information about effective techniques and strat-
egies banks may want to consider to improve the quality
of their affordable mortgage portfolios. We issued an
advisory letter asking national banks to perform a quar-
terly review of loan loss reserves after we became
concerned that the amount of loss allowance coverage
was beginning to decline at the same time certain credit
quality indicators appeared to be deteriorating. All of
these issuances keep national banks informed of emerg-
ing risks and highlight the steps we intend to take to
ensure that banks heed these warnings.

Interagency Policies and Guidance

In Question 8, you asked about the coordination of our
efforts with the other bank regulators. The effectiveness
of the OCC’s examination program is enhanced by our
ongoing coordination with the Federal Reserve Board
(FRB) and the Federal Deposit Insurance Corporation
(FDIC) (collectively, with the OCC, the bank regulatory
agencies). As mandated by statute, the OCC has worked
with the other bank regulatory agencies to make our
regulations and policies uniform. With the Office of Thrift
Supervision (OTS), the bank regulatory agencies issued
an Interagency Statement on Examination Coordination,
in which we set forth procedures to be followed in
planning and conducting joint interagency examinations,
as well as sharing information and coordinating enforce-
ment actions. In 1996, the bank regulatory agencies
issued a uniform interest rate risk policy. In the fall of
1996, we issued our final market risk rule. Last Decem-
ber, the Federal Financial Institutions Examination Coun-
cil (FFIEC), which I currently chair, revised the uniform
bank rating system, putting additional emphasis on the



quality of risk management practices and adding a new
component on sensitivity to market risk.6 In April 1997,
the OTS and the bank regulatory agencies issued joint
guidance on the sales of 100 percent loan participations.

The bank regulatory agencies and the OTS issued a joint
Notice of Proposed Rulemaking on the treatment of
servicing assets for regulatory reporting and capital
purposes in August 1997. Most recently, in September
1997, the FFIEC issued a request for comments on
changes to the 1980 Uniform Policy for Classification of
Consumer Installment Credit Based on Delinquency Sta-
tus (1980 policy). The 1980 policy is used by the
agencies for classifying retail credit loans of financial
institutions on a uniform basis. The FFIEC is currently
reviewing and soliciting comments on the 1980 policy to
determine where revisions may be necessary to reflect
more accurately the changing nature of risk in today’s
retail credit environment.

We are working aggressively with the other banking
agencies to make the year-2000 computer conversion
problem a priority with bankers and their vendors and
service providers. The banking agencies first alerted the
financial services industry to our concern over the year-
2000 problem in a June 1996 FFIEC statement. In that
statement, we strongly encouraged depository institu-
tions to complete an inventory of core computer func-
tions and to set priorities for compliance changes, keep-
ing in mind that testing should be under way for
mission-critical systems by no later than December 31,
1998. In May of this year, the OCC and other agencies
issued a second statement through the FFIEC, together
with interagency guidance for banks and examiners, on
year-2000 project management. In that statement, we
listed steps that OCC examiners would take in their initial
assessment of banks’ year-2000 preparations prior to the
conduct of actual examinations, which will be completed
by mid-1998. Furthermore, the FFIEC will issue guidance
on year-2000 testing this fall.

In addition, the banking agencies are coordinating a
number of capital-related initiatives. We recently issued a
joint notice of proposed rulemaking (NPR) on recourse
and direct credit substitutes, small business loan re-
course, servicing rights, collateralized transactions, and
unrealized gains. We are also preparing to issue a joint
NPR proposing various unifying capital amendments to
implement section 303 of the Riegle Community Devel-
opment and Regulatory Improvement Act of 1994, which

6 The Federal Financial Institutions Examination Council is com-
posed of the OCC, the Federal Deposit Insurance Corporation
(FDIC), the Federal Reserve Board (FRB), the Office of Thrift
Supervision (OTS), and the National Credit Union Administration
(NCUA).

requires the banking agencies to work jointly to develop
uniform regulations that implement common statutory or
supervisory policy. Finally, the FFIEC is sponsoring a
one-day conference in December 1997 to examine the
current regulatory capital framework in today’s evolving
financial services environment.

Securities Activities

National banks are engaging increasingly in the sales of
mutual funds and other securities-related activities. In
Question 10, you asked whether our examiners were
trained effectively to evaluate new activities and emerg-
ing products and financial instruments. As an example of
how we are addressing that issue, | cite our issuance of
new compliance examination procedures concerning
mutual fund sales and the series of guidance we have
issued to our examiners, consumers, and the industry. In
the fall of 1993, we issued guidance for consumers about
the differences between mutual funds and insured ac-
counts. We followed up on that effort by issuing an
interagency statement offering uniform guidance on the
sales of mutual funds. In 1994, the OCC tested compli-
ance with the guidance by undertaking a review of bank
mutual fund advertisements and marketing materials.
Over 700 national banks engaged in the retail sale of
mutual funds voluntarily submitted materials for this
effort. | initiated meetings based on the results of our
findings with bank trade associations to address our
concerns and establish disclosure standards.

Coordination with the SEC. You asked in Question 9 how
we coordinate our examination activities with the Securi-
ties and Exchange Commission (SEC). The OCC and the
SEC share supervisory responsibility for the oversight of
mutual fund sales by national banks and operating
subsidiaries. In 1995, the OCC and SEC agreed to
coordinate efforts related to oversight of investment
advisory activities. As a result, the OCC and SEC have
conducted several joint examinations of banks and oper-
ating subsidiaries involved in investment advisory activi-
ties. Also, we share a variety of supervisory and exami-
nation information with the SEC, and the SEC with us.

In 1995, the economics staffs of the OCC and the SEC
jointly conducted a survey of 2,000 investors to assess
their understanding of the risks and expenses associ-
ated with mutual funds. The survey found that there was
virtually no difference in the understanding of the risks
and expenses involved in mutual funds between inves-
tors who purchased mutual funds from banks and those
who purchased from nonbanks.

National Association of Securities Dealers (NASD) agree-
ment. The bank regulatory agencies and the National
Association of Securities Dealers (NASD) share a com-
mon interest in the supervision of broker/dealers selling
nondeposit investment products on depository institution
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premises and, in particular, the supervision of broker/
dealers affiliated with a banking organization or thrift
institution. To promote regulatory consistency and re-
duce unnecessary burdens, the four federal financial
institutions regulators and the NASD signed an agree-
ment in January 1995 to share information from examina-
tions. The agreement also states that the OCC and the
NASD may request that an examiner be present during
the other’s examination of a banking organization. The
OCC will refer apparent violations of securities laws to
the NASD, and the NASD will refer apparent violations of
banking laws to the OCC. Our district offices continue to
work with the NASD according to the terms of this
agreement.

International Cooperation

The effectiveness of our examination program is further
enhanced by our ongoing coordination with international
bank regulators. In this era of increased globalization, it
is imperative that U.S. banking regulators work with their
counterparts abroad. The OCC’s primary mechanism of
cooperation is through the Basle Committee on Banking
Supervision (Basle Committee), which pursues its goal to
improve supervisory coordination and the quality of
supervision by exchanging information and expertise;
developing and sharing improved supervisory ap-
proaches, guidance, and technology; and setting mini-
mum standards where needed. Currently, in addition to
participating in all subgroups and task forces, including
the Working Group on Electronic Money, the OCC chairs
the Basle Committee’s Information Subgroup, whose
purpose is to identify and analyze the information needed
by supervisors, to supervise effectively, and by market
participants, to improve market transparency and pro-
mote market discipline.

In June 1996, the G-7 heads of state called for a
cooperative study to investigate the implications of re-
cent technological advances that make possible the
creation of sophisticated methods for making retail elec-
tronic payments. A Working Party, of which the OCC was
a member, produced a report in April 1997 that identified
the policy issues facing G—10 governments as a result of
electronic money and highlighted issues that could
benefit from additional international cooperation.

Recently, the Basle Committee has furthered the develop-
ment of international capital adequacy standards, com-
pleting standards for market risk. In adopting “sound
practices” guidelines for the supervision of derivatives, the
Basle Committee also adopted in large part the deriva-
tives guidance issued by the OCC. The Basle Committee
released its Core Principles for Effective Banking Supervi-
sion—25 basic principles for ensuring the effectiveness of
a banking supervisory system—in September 1997. They
were developed over the last 15 months to respond to the
Lyon G-7 Summit communiqué of June 1996 calling for
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actions to improve the strength of financial systems
caused by weaknesses in the banking system.

We are also extending our international coordination
efforts to include foreign securities and insurance super-
visors. The OCC is a member of the Joint Forum on
Financial Conglomerates (Joint Forum). The Joint Forum
is a high-level panel consisting of members of the Basle
Committee on Banking Supervision, the International
Organization of Securities Commissions, and the Interna-
tional Association of Insurance Supervisors. Its objec-
tives are to promote cooperation between bank, securi-
ties, and insurance supervisors and to develop “sound
practice” standards for the prudential supervision of
financial conglomerates. This past year, a major initiative
of the Joint Forum has been a careful review of several
global financial conglomerates to determine how they
manage risks and how those risks are supervised.

Organizational Changes

As indicated by the summary of activities above, the
OCC has demonstrated significant supervisory and ex-
amination flexibility to meet the current needs of super-
vising the banking industry. Since | became Comptroller,
the OCC has also made a number of internal organiza-
tional changes to improve our ability to monitor and
effectively supervise emerging risks. We added exper-
tise and restructured the organization to respond to
changes in the banking industry, particularly consolida-
tion and the decreased relevance of geographic location
in supervising large banks. These banking industry
changes also increased our need for specialists.

Creating new units to address emerging risks. Soon after
| became Comptroller, | recruited an individual with
substantial expertise in the derivatives activities of major
Wall Street securities firms and commercial banking
organizations to lead the OCC'’s Derivatives Task Force.
That task force issued guidance to bank management on
managing the risks of financial derivatives. The unit has
been formalized as the OCC'’s Treasury and Market Risk
Division.

In 1995, | formed the National Credit Committee because
of growing concerns about erosion in credit underwriting
standards. The committee continues to help the OCC
identify and respond to changes in credit risk that could
affect the safety and soundness of the national banking
system. In each of the past three years, the committee
surveyed loan standards at the 40 largest national banks,
identified areas that needed improvement, and commu-
nicated its findings to bank management.

| recently discussed with members of our National Credit
Committee the group’s assessment of credit underwriting
standards at the largest national banks. There is every
indication these standards have slipped further. Our



examiners tell me that, over the past year, underwriting
standards have continued to loosen in most lending
categories. The trend is particularly pronounced in com-
mercial lending, but there has also been some loosening
in segments of the retail market. Accordingly, in a speech
to the American Bankers Association last Sunday, |
announced a series of steps involving the banks, our
examiners, and the FFIEC that are designed to help
banks identify and address any weaknesses in their loan
portfolios, so they can safely weather the inevitable
vicissitudes of the national economy. If we take mea-
sured steps now, we can avoid serious problems later.
The National Credit Committee’s recent findings and the
initiatives we are taking to address these findings are a
good example of how our new organizational structures
are working together with supervision by risk to enhance
our safety and soundness efforts.

Another organizational innovation is the National Risk
Committee, formed in 1996 to identify and analyze
potential significant risks to the banking system and
make recommendations to senior management as to
appropriate supervisory responses. Composed of an
interdisciplinary group of deputy comptrollers, the com-
mittee views potential risks from a range of perspectives.
Recommendations from the National Risk Committee
have led to various OCC actions, such as the recent
credit scoring bulletin and advisory letter on the allow-
ance for loan and lease losses. This committee will
continue to help the OCC prioritize its supervisory re-
sources and alert national banks to new potential risks as
they are identified.

In our Economics Department we created the Risk
Analysis Division, which is devoted to the delivery of
expertise in quantitative modeling of financial risks.
Economists from that division have provided top-quality
assistance to our examiners in evaluating large banks’
use of quantitative models to measure, monitor, and
control market risk, interest-rate risk, and credit risk. The
economists, who work on-site as part of the examination
team, offer assessments of whether the risk models are
logically and empirically well-founded and whether they
are applied appropriately by the bank.

Early this year, we established a Bank Technology Unit to
focus on the impact of changing technology on national
bank activities. This group is responsible for determining
how the use of technology by national banks can be best
supervised and for providing training and support to
OCC examiners who specialize in banks’ use of technol-
ogy, to ensure national banks are managing this risk
appropriately. They have been particularly focused on
the year-2000 issue.

Restructuring supervision policy and operations. To make
certain that the OCC could respond to continuing changes

in the banking industry quickly, we began a fundamental
restructuring of our supervision policy and operations
units in January of this year. This restructuring, which is
nearing completion, has involved the entire supervision
work force. We believe these changes will create a more
flexible and efficient organizational structure that will
allow the OCC to provide higher quality supervision to an
industry that has and will continue to change dramati-
cally. At the same time, we believe these changes will
provide more career opportunities than would otherwise
have been the case for our employees.

On the policy side, we have created risk specialty units
for asset management, core policy, credit risk, capital
markets, and community and consumer policy. These
units are charged with ensuring that we keep abreast of
emerging risks and that we have appropriate supervisory
policies and examination expertise in these key areas.

On the operations side, we have restructured our super-
vision units to better reflect the differing risks and super-
visory challenges posed by large and community banks.
Today, for example, we have examiner specialists for
different types of risk, including bank information sys-
tems, CRA/compliance, fiduciary activities, fraud, capital
markets, and credit. As part of this restructuring, we have
reassessed our staffing requirements. Our banks are
now supervised by far more experienced examiners than
in 1985, possessing an average of 13.9 years of experi-
ence today versus 8.1 years in 1985.

Our restructuring also reflects the changes that have
taken place in the banking industry’s organizational
structure. When | took office in April 1993, there were
3,593 national banks. Today there are 2,656 national
banks. Major cities, such as Los Angeles, Denver, Dallas,
and Houston, are no longer the headquarters of major
banks. With fewer banks to supervise, we need fewer
employees, and with fewer major banking centers, it has
been necessary for many employees to relocate. In 1993,
we had 3,873 employees, while today we have 2,820.
The number of OCC offices has declined from 89 in 1993
to 84 today, and the distribution of employees among
these offices has changed significantly. Our staff levels
allowed us to perform 2,318 full-scope safety and sound-
ness examinations on 2,726 national banks in 1996, a
coverage ratio of nearly 85 percent. This compares with a
coverage ratio of only about 40 percent in 1985.

We realize that we will have to adjust our staffing in the
future given the changing industry structure. To facilitate
this adjustment, in addition to OCC’s traditional hiring
programs, the agency has also established a mechanism
that would allow us to tap an experienced “reserve pool”
of examiners so that we can quickly and easily do
contract hires to respond to crises or other sudden
increases in workload. This approach is preferable to,
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and far more cost-effective than, maintaining too large a
staff in good times so that we are not caught short-
handed in down-times, or continually trying to catch up
with the current economic and banking environment
through permanent hiring. This procedure also eliminates
the need for a prolonged hiring and training period for
new examiners.

Fair Lending Compliance

As | noted earlier, over the past four years, the OCC has
also undertaken a number of measures to enhance
access to financial services for all Americans, including
improvement of our enforcement of fair lending laws. We
issued new fair lending examination procedures in 1993,
and the OCC has conducted over 3,000 examinations
using these new procedures. We recently further revised
our fair lending examination procedures to cover all
credit products and stages of the lending process.
These revised procedures make greater use of statistical
analysis and mandate the use of modeling when activity
is sufficient to produce reliable results. These proce-
dures also include information about examining banks
that use credit scoring and self-evaluation techniques,
and how the OCC will evaluate disparate impact. Along
with new examination procedures, we have used mystery
shoppers to test for the presence of discriminatory
lending behavior, and we have encouraged banks to
self-test to ensure the integrity of their processes and
procedures. As | mentioned earlier, since April 1993, the
OCC has held numerous informal discussions and for-
mally referred 24 cases to Justice and HUD identifying
national banks that we believed were in violation of fair
lending laws.

Economists from the Economics and Evaluation Division
participate in fair lending examinations, employing statis-
tical models to supplement judgmental evaluations in
checking for the presence of discriminatory behavior.
The use of statistical analysis, including models, helps
the OCC focus and thus increase the efficiency of its
examination effort by pre-screening banks to find pos-
sible discriminatory behavior and by guiding us in com-
pleting our actual examinations in a highly productive,
objective manner.

Along with the Secretary of HUD and the Attorney
General, in 1993, | initiated an Interagency Task Force on
Fair Lending to deter lending discrimination.” This Task
Force undertook a comprehensive review of fair lending
enforcement and issued a joint policy statement on
lending discrimination. In addition, starting this past
January, a separate interagency group of economists

”In addition to the OCC, this group includes the FRB, the FDIC,
the OTS, the NCUA, the Office of Federal Housing Enterprise
Oversight, the Federal Housing Finance Board, the Departments of
Justice, Treasury, and HUD, and the Federal Trade Commission.
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and statisticians has commenced meeting to exchange
ideas regarding the approaches and statistical tech-
niques they employ in fair lending exams.® Most impor-
tant, these task forces have provided the agencies that
are responsible for fair lending enforcement with a
means to exchange information and enhanced their
ability to work together toward a common goal. Currently,
the OCC and other FFIEC-member agencies are working
to develop interagency fair lending examination proce-
dures that will ensure a consistent interagency approach
to fair lending supervision.

During this time period, we have seen a corresponding
increase in lending to minorities. Conventional mortgage
loans by all mortgage lenders to all minorities increased
46 percent from 1993 to 1996, twice the increase in
overall mortgage lending.® While recent data show im-
pressive gains in lending to minorities, | am troubled that
loans to African-Americans rose more slowly in 1996.
Accordingly, | have directed my staff to begin an immedi-
ate in-depth effort to get to the bottom of the weaknesses
in last year’s numbers. | also asked all the relevant
agencies and departments to join us in this effort, and
have requested that a report be delivered this month so
that we can immediately take whatever corrective action
may be necessary.

Community Reinvestment Act (CRA)

Congress reaffirmed the important responsibility that
banks have to serve their local communities when it
passed the CRA in 1977. However, as | noted earlier, the
regulations to implement CRA that were in place when |
became Comptroller were not as effective as they could
have been, primarily because they focused on a bank’s
compliance process rather than its actual lending perfor-
mance. To revise the CRA regulations so they would
focus on performance and therefore be more effective
and accepted, we held seven public hearings with the
other bank and thrift regulatory agencies in 1993 across
the country, and we put our proposed solution out twice
for public comment. We issued revised regulations in
1995, and all national banks are subject to the revised
regulations as of July 1997, when the OCC unveiled its
revised CRA examination procedures for large banks. |
remain committed to our efforts to ensure consistent
application of the CRA regulations across the bank and
thrift regulatory agencies.

Our efforts are being rewarded by the creation of effec-
tive partnerships between banks and community devel-
opment groups—partnerships that are, today, growing in
strength and helping to rebuild communities. The in-

8 This interagency group includes representatives of the OCC, the
FRB, the FDIC, the OTS, and the Federal Trade Commission.

9 Home Mortgage Disclosure Act (HMDA) data.



creased attention given to this area has had concrete
results: home mortgage loans in low- to moderate-
income census tracts increased 30 percent from 1993 to
1996, compared with an increase of 23 percent across
all census tracts.” Also, as | mentioned earlier, in the
past three years, banks’ CRA loan commitments have
totaled $175 billion, representing over 80 percent of all
reinvestment commitments since enactment of the CRA.

Planning for Future Supervisory Needs

You expressed an interest in Question 10 about the
measures we are taking to train our examiners to evalu-
ate new activities and emerging products. | discussed
this briefly earlier in this statement, but | would like to
elaborate here. Because of continuous changes in bank
activities, the demands placed on our employees to
develop expertise in new and rapidly evolving financial
products and services is greater than ever before. The
importance of training and selective hiring to address
these dynamic changes cannot be overstated. There are
a number of initiatives being undertaken by the OCC to
ensure that our staff has the skills necessary to supervise
the banking industry of the 21st century.

Training

The OCC’s comprehensive Continuing Education Pro-
gram consists of numerous formal training programs in a
wide variety of technical, administrative, and managerial
areas. A number of our staff also take courses offered
through the FFIEC. Through these programs, examiners
are kept up-to-date on the state of the industry and
prepared for higher-level responsibilities. For example, in
recent years, we have developed significant training
programs in a number of technical product areas, such
as capital markets and derivatives, and are currently
training bank information systems examiners on topics
such as Internet security. We will continue to build upon
the OCC'’s extensive experience with training examiners
in new and familiar areas. At times we will work indepen-
dently, and at other times we will work with other bank
regulatory agencies, using recognized experts with well-
documented experience to lead the training.

We are also in the process of developing an enhanced
approach to training, creating a continuous learning
environment. This summer, we created a new, higher-
level position in the organization, a Deputy Comptroller
for Continuing Education, in recognition of the critical
importance of the training function, to lead our efforts to
prepare our staff for emerging supervisory challenges.
Already, we are offering new courses for the coming year
in such areas as cyberbanking and syndicated loans.

0 Source: HMDA data.

While today we offer a large number of training classes
throughout the year, the training program of the future will
not be based solely on classroom experience. We are
exploring alternative methods of training delivery, such
as interactive software and video conferencing technol-
ogy. Such alternatives will facilitate the OCC'’s ability to
address individual training needs, as well as decrease
scheduling conflicts and lower travel costs. We have
streamlined the process in order to get our staff access
to expert training more quickly and easily. In addition, as
the banking industry continues to change and we con-
tinue to draw on the full range of expertise of OCC
employees, including economists and lawyers, we will
develop a training environment that suits a wider variety
of OCC specialists.

Skills and Resources

To formalize the OCC’s commitment to maintain the
quality of our supervision, we have made one of our
primary objectives for 1997 the continued enhancement
of the OCC'’s workforce knowledge, skills, abilities, and
resources. To meet our objective, we are determining
what types of skills and knowledge are necessary to
meet our supervisory needs at present and in the future
and taking action to ensure that we have access to the
necessary skills and knowledge, either through develop-
ing training opportunities or hiring individuals with spe-
cific expertise. For example, earlier this year we con-
tracted with a security expert to assist us with electronic
money issues and supervising remote banking activities.
This assessment will be an ongoing process.

Another of our primary objectives for 1997 and 1998 is to
install new technology to support the workforce so that
OCC employees have timely and reliable access to the
OCC'’s information technology systems and automated
data sources. The OCC recognizes the importance of
using technology to improve the efficiency and quality of
bank supervision. Appropriate use of technology can
produce several important benefits. Technology can help
improve intra-agency communications, enable us to use
more sophisticated analytical methods where appropri-
ate, and focus our resources on the most significant risk
areas once examiners enter a bank. The result can be
less burden on banks and improvement in the quality of
our examinations.

Already we have switched from using only a mainframe
environment into connecting all employees with a local
area network (LAN). This change enables improved
agency-wide communications, because documents can
be more readily shared. Our plan also calls for agency-
wide distribution of examination support systems such
as the Integrated Bank Information System (IBIS) and the
Industry Sector Information Service (ISIS). The IBIS sys-
tem uses technology to give examiners and analysts on-
line access to data, analytical tools, and models of the
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banks and their competitive and economic environment.
The ISIS system delivers information on industries and
individual companies for the primary purpose of support-
ing credit quality analysis. These systems are designed
to improve our examiner’s abilities to analyze data. Full
implementation of these new systems will help make the
examination process more efficient and effective.

Summary and Conclusions

Supervision is the principal means the OCC employs to
ensure that national banks remain safe, sound, and
competitive and that the industry continues to support
the citizens, communities, and economy of the United
States. As the industry has changed, the OCC'’s supervi-
sory philosophy and practices have adapted. Through-
out our history, the OCC has updated and modified its
supervisory techniques and acquired new expertise. Our
experience has taught us repeatedly that on-site, hands-
on examination of a bank is critical. It has also taught us
that supervision must be forward-looking, and that many
traditional banking activities, like lending, can be as risky
as non-traditional ones.

When | became Comptroller four and one-half years ago,

| set as a priority the strengthening of supervision at the
OCC. In doing this, | wanted us to understand fully the
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lessons of the past and to use what we have learned to
improve our supervision. With the help of the OCC’s
many dedicated professionals, we have made a number
of important changes to our supervision that enhance
safety and soundness and increase the effectiveness of
our supervision by better focusing our resources on
those activities and products presenting the greatest
risks. The OCC’s current, risk-based supervision pro-
gram integrates what we have learned from the lessons
of the past with the fundamental elements of on-site,
hands-on examination of banks. At the same time, we are
dedicating additional resources to the training of our
examiners and planning to ensure that we have the
necessary expertise on-hand to supervise the national
banking system of the future. We believe the changes we
have made improve the safety and soundness of the
national banking system as it evolves.

My goal for the remainder of my term is to assure that the
national banking system remains healthy, stable, and
able to serve the diverse needs of American consumers
and communities. To do so, we must ensure that the
national banking system is prepared to enter the new
century. At the same time, | am committed to making
certain that our supervision and our policies can meet
new challenges that the future will bring.



Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
American Enterprise Institute, on the supervision of global financial entities,

Washington, D.C., October 9, 1997

| am delighted to join this distinguished panel as we
launch another phase of the public debate over ways to
keep our financial system strong. It is not surprising that
our panel should convene under the auspices of the
American Enterprise Institute, which, under the leader-
ship of Chris DeMuth, has sponsored some of the most
significant work | know of on the most urgent policy
questions of our day.

When financial regulators get together these days, um-
brella supervision is one of the things that they are likely
to talk about. One cannot avoid being struck by the
apparent disconnect between a fragmented financial
regulatory structure and the increasing consolidation of
the financial services industry we regulate. The financial
system is increasingly dominated by very large, highly
diversified, global firms that do not stop at traditional
sectoral boundaries, but engage in every type of finan-
cial business, from commercial lending to investment
banking to insurance underwriting. These firms manage
their risks globally, rather than looking at risks in indi-
vidual entities within the company. Yet these companies
are typically supervised by multiple functional regulators,
each responsible for only a piece of the firm.

It is this juxtaposition of geographically diverse compa-
nies offering multiple new products being supervised by
an array of functional regulators that leads many to call
for some level of coordination or group oversight. In
response to these calls, some have articulated the idea
of “umbrella supervision.”

The metaphor of the umbrella has obvious appeal. It
evokes safety and security. But we need to move beyond
imagery to specifics. What exactly do we mean by
umbrella supervision? What role do we envisage for the
umbrella supervisor? What entities would it oversee? And
how would umbrella supervision differ from other propos-
als that have been put forward for improving the supervi-
sion of diversified financial firms?

| will organize my remarks by examining three basic
approaches to the supervision of global financial enti-
ties—approaches that entail widely divergent costs and
benefits. Each of these arguably could be what is meant
by umbrella supervision. The first two of these ap-
proaches could be viewed as a species of umbrella
supervision though some may see it otherwise. To my
mind, however, they satisfy to a considerable degree
what is most appealing about the umbrella concept.

The first approach is “supervision from a group-wide
perspective.” Its premise is that regulators cannot ad-
equately supervise global, diversified financial firms un-
less they see all of the firm’s risk exposures across all its
legal entities, and unless they are in a position to assess
the risk management systems of the firm as a whole.

If the current system of bank supervision did not already
embody this group-wide perspective, | would certainly
agree that the system needed to be changed. But
group-wide supervision is, of course, one of the founda-
tions of bank supervision in the United States, as it is in
all of the G—10 countries. This goes back at least to 1979,
when the Basle Committee on Banking Supervision
adopted the following principle:

It should be a basic principle of banking supervi-
sion that the authorities responsible for carrying it
out cannot be fully satisfied about the soundness of
individual banks unless they are in a position to
examine the totality of each bank’s business world-
wide. . . . All parent supervisory authorities should,
within the context of their own systems and present
circumstances, be required to give effect to the
agreed principle that the capital adequacy and the
risk exposure of all their banks be examined and
assessed on the basis of the totality of their interna-
tional activities.

In practice, consolidated supervision of U.S. banks is
typically carried out at the level of the dominant bank
within the firm. There is an obvious reason for this: the
dominant bank typically accounts for the vast majority of
the firm’s total assets. In the case of large national
banking companies, non-bank assets represent only 10
percent of the consolidated total assets. Consequently,
the primary bank supervisor—whoever that may be—
possesses the most extensive knowledge of the bulk of
the firm’s activities.

But the primary supervisor does not limit its risk analysis
to the bank, but instead often looks beyond the bank to
the activities of non-bank subsidiaries and affiliates. It
also assesses all the risks borne by the bank, including
those risks that originate in non-bank subsidiaries and
affiliates; and it assesses the adequacy of the firm’s
overall risk management systems, even when those
systems extend beyond legal entity lines. | agree that we
may need more of this kind of group-wide perspective to
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deal with increasingly complex conglomerates. But pro-
viding this broad perspective is well within the bank
supervisor’s reach, where the bank itself is the focal point
for the company’s risk management systems. Therefore,
the bank supervisor can obtain necessary information
from the bank and its affiliates, and also can verify
transactions flowing between the bank and its affiliates.
For some companies, this assessment will be comple-
mented by information obtained from other functional
supervisors.

The upshot is this: the primary supervisor seems well
situated to undertake whatever may be needed in the
way of supervision from a group-wide perspective. One
must question what would be added by creating another
layer of regulation in the form of an additional type of
umbrella supervisor. For, if the primary bank supervisor is
doing its job, it is already taking into account the risks
that non-bank affiliates may pose to the bank.

The second “umbrella” approach to improving the super-
vision of diversified financial firms is the one that, until
recently, had received the most international attention. It
focuses on information sharing, using as its vehicle what
the Joint Forum on Financial Conglomerates (of which |
am a member) referred to as a “convenor.” The role of the
convenor would be to facilitate communication and
information sharing among the various functional and
national supervisors of a diversified financial firm. The
convenor would gather information from functional regu-
lators about the entities that they supervise and dissemi-
nate that information to the other functional regulators. It
would also have the authority to convene meetings
among functional supervisors to deal with emergencies
as well as routine situations.

This approach has the considerable virtue of allowing
existing functional regulators—each expert in its own
area of supervision—to continue to do their jobs with a
minimum of interference or disruption. Depending upon
how much information the functional supervisors are
asked to provide, it would involve a minimum of addi-
tional burden. And it could well help functional regulators
assess risk, by providing them with additional information
and a point of contact for use when troubles arise.

| am certainly in favor of developing better mechanisms
for information-sharing between supervisors. But we
need to be clear on the limitations of this approach, and
be aware of the pitfalls that we need to avoid.

First, periodically gathering, collating, and distributing
information, particularly for a multinational firm with nu-
merous legal entities supervised by numerous supervi-
sors in different countries, is likely to impose a great deal
more cost than might initially be apparent. | remember
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my own surprise at learning what it would cost respon-
dents if we added just a few additional items to the “call
report,” the federal government’s uniform report for banks.
Different entities gather information in different ways,
often to match their own risk management, public disclo-
sure, and accounting needs. Asking these entities for
information often involves requiring them to undertake
new information collections themselves, and this under-
taking can be quite costly. Even organizing existing
information in a new way can involve costs that are
hardly trivial. We should be particularly cautious about
imposing these costs when the benefits of collecting and
disclosing the information are not clear.

And we have to wonder just how much value a convenor
would add, particularly since information exchanges
between supervisors can and do take place already on a
bilateral basis. Indeed, it is not clear that we would make
it easier for supervisors of the different parts of a banking
group to share information and to communicate with
each other by requiring that all these communications
pass through a third party. These arrangements tend to
reduce information sharing to a routine: a fixed set of
information that supervisors exchange at set intervals.
Routinized information sharing could well be both more
costly and less useful than improving bilateral communi-
cation channels so that a supervisor facing a particular
problem can more easily ask his counterpart for the
precise piece of information that he needs.

The value of a convenor is even more questionable if we
are talking only about public information, which supervi-
sors ought to be able to obtain without the help of a
convenor. If, on the other hand, we are talking about
confidential information that will be gathered and dis-
seminated to numerous regulators worldwide, this raises
a confidentiality issue of no small proportions. A leak
occasioned by a wide distribution of such information
may actually increase risk, particularly in times of stress.

Let me be clear: | believe that we do need to improve
information sharing among supervisors. But we must be
careful to avoid setting up unwieldy formal arrangements
that cost more to operate than they can deliver in
benefits, or that serve to impede rather than to facilitate
supervisory cooperation. My conclusion is that we might
do better to concentrate our efforts on improving coordi-
nation, rather than on designating coordinators. To my
mind, the first steps we take should be to strengthen
bilateral communication channels, probably starting with
information-sharing arrangements in emergencies, where
the need is greatest and the ongoing cost is least.

In seeking the benefits of coordination, it is important that
we proceed with some care. There is genuine risk that
precipitous action to achieve the worthwhile goal of



improved coordination would actually decrease safety
and soundness. For regulators, as for doctors, the first
rule should be: “First, do no harm.”

So far, | have talked about two “umbrella” or top-down
approaches to improving supervision of large, diversified
financial firms: first, relying on the primary supervisor to
employ a group-wide perspective in its supervision, and
second, mechanisms for information sharing.

A third approach, which some equate with umbrella
supervision, is the creation of an overseer—an authority
distinct from and above the functional supervisors, in-
cluding the primary supervisor. This “full-scale” umbrella
supervisor would have full responsibility for the entire
firm.

Unlike the first two approaches, which, if properly imple-
mented, could improve the supervision of global financial
firms, full-scale umbrella supervision of banking firms
seems to me to have more costs than benefits.

My greatest objection to this formulation of umbrella
supervision is that it adds an additional layer of regula-
tion to what is already a heavily supervised sector. And
what exactly does this additional layer contribute to the
effectiveness of bank supervision? Not a group-wide
perspective: as | mentioned earlier, the primary supervi-
sors are ideally situated to practice supervision from a
group-wide perspective. There seems little to gain from
transferring responsibility for consolidated supervision to
an umbrella supervisor who is farther removed from the
bulk of the banking firm’s activities.

Nor will an additional layer of supervision necessarily
improve information sharing. And the benefits of informa-
tion sharing can be gained by improving cooperation
between functional supervisors, without creating an ad-
ditional layer of regulation. It is unclear what else a
full-scale umbrella supervisor might add to the supervi-
sion of global financial firms.

Moreover, beyond the fact that the benefits are question-
able, it is likely that such umbrella supervision will carry a
high price. Redundant layers of regulation increase both
the direct budgetary cost of regulation and the burden
that regulation imposes on the regulated entities. Multiple
layers also tend to slow supervisory decision-making
and—what is worse—to blur accountability for supervi-
sory decisions. Functional supervisors may be tempted
to wait for word from their umbrella supervisor before
acting—or not act at all—since the umbrella supervisor is
likely to share the ultimate responsibility for any problems.

Full-scale umbrella supervision would also tend to be
seen as extending the federal safety net to non-banks—
for example, deposit insurance guarantees, access to
the discount window, daylight Fedwire overdrafts, and
even the concept of too-big-to-fail—with all of the ac-
companying moral hazard problems. As a strong be-
liever in the free market and free market solutions, | have
to wonder whether creating a new regulator—a full-scale
umbrella supervisor—is the best way to improve coordi-
nation. Would the benefits of this kind of umbrella
supervision outweigh its costs and risks, including the
potential for a perceived extension of the federal safety
net to an entire financial conglomerate? There is a
growing consensus that we should be moving in the
opposite direction: limiting the scope of the safety net
and relying to a greater degree on transparency, disclo-
sure, and market discipline to help ensure the strength of
the financial system.

| have just outlined three types of oversight for financial
conglomerates. One or all of these arguably could be
called umbrella supervision. All three approaches involve
both benefits and burdens. It is critically important that
we study the issue carefully to ensure that the trade-off
makes sense.

In this regard, let me suggest three important principles
that should guide our efforts to enhance coordination in
the supervision of financial conglomerates:

. First, as | mentioned earlier, we should build on the
expertise of functional supervisors through bilateral
information-sharing arrangements; the primary em-
phasis should be on coordination, not coordinators.

o Second, we should strive to maximize efficiency
and to minimize duplication and burden. Duplica-
tion and burden impose severe costs not just on
the financial system as a whole, but on individual
consumers in terms of pricing and availability of
products and services.

. Third, we should recognize that, whatever model of
coordination we choose, some additional burden
will result. If we decide that this burden is justified,
we should make sure that we apply it as equitably
as possible to all similarly situated entities so that
we do not distort the playing field in a way that may
itself create safety and soundness concerns.

I would like to thank AEl and Chris—and my col-
leagues on our panel—for helping us move the discus-
sion forward.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
Neighborhood Housing Services of New York City, on community
development and affordable housing issues, New York, New York,

October 21, 1997

Thank you, Bill, for that introduction. | am proud to accept
this award on behalf of the 3,000 men and women of the
Office of the Comptroller of the Currency. They are as fine
a collection of public servants as one can hope to
assemble. It has been an honor to represent them as
Compitroller over the past four and a half years.

As a personal matter, this is an especially moving and
meaningful moment for me because | know full well what
this award and this organization stand for. Indeed, | feel
as though | should be giving you an award, rather than
receiving one. To me, the New York Neighborhood
Housing Services (NHS) is a organization of heroes—of
people dedicated in and out of season to the principles
of public—private partnership that | believe are so crucial
in moving us toward the kind of America we all wish to
see—an America of abundance, of compassion, and of
real equal opportunity for all.

The accomplishments of the New York NHS and its
myriad of corporate partners are both legion and legend.
In the last year alone, the New York NHS secured and
helped to originate tens of millions of dollars of first-time
mortgage loans, down payment and closing cost-assist-
ance loans, home rehabilitation loans, and other afford-
able housing loans. You enabled homeowners to obtain
property insurance when they could not do so by other
means. You counseled thousands of New Yorkers about
the responsibilities of home ownership and the intrica-
cies of the home buying process, helping them to
acquire the financial skills to obtain their homes and the
mechanical skills to maintain them. Dreams do not
materialize simply because we want them to come true.
Exceptional accomplishment can only come from true
commitment, hard work, and leadership. The New York
NHS has been blessed with an abundance of all three, in
people who give freely of themselves for the sake of a
better America and a better New York.

The New York NHS has made a difference, and Fran
Justa is a big part of the reason why. Fran has given of
herself through long hours of labor to make NHS New
York work. She is that rare combination of talents that
every organization needs but few are fortunate enough to
have. Fran is at home in a conference of academics, just
as she is on the streets of the South Bronx. She is equally
comfortable in a corporate boardroom as in a community
room of first-time homeowners. Fran, | salute you.

104 Quarterly Journal, Vol. 17, No. 1, March 1998

| can bear personal witness to her accomplishments and
all of yours. As a native son of this great city, | know what
its neighborhoods once looked like, and what so many of
them are becoming once again through your efforts. |
have seen the communities once decaying, now flowering
with renovated homes and thriving small businesses. |
have walked with you on the streets of Bedford-Stuyvesant
and the Bronx, and seen the buildings, once boarded up
and abandoned, now restored to solid habitability. | have
joined you in the classrooms where bankers teach
would-be homeowners how to manage the mortgage
application process and tutor first-time homeowners on
how to manage their budgets. | have seen the look of
pride in the eyes of those hard-working New Yorkers,
once relegated to the ranks of renters, now owners of
their own homes, with the opportunity to build equity and
become full stakeholders in the American dream.

| am proud to report that your success reflects similar
successes around the whole country. As chairman of the
Neighborhood Reinvestment Corporation, | have trav-
eled the length and breadth of our land, watching the
commitment of people like yourselves transforming lives
and communities—one neighborhood, one block, and
one building at a time. Today, the NRC provides financial
and technical assistance to over 175 local NeighborWorks
organizations dedicated to expanding home ownership
and affordable housing opportunities in 500 communities
nationwide. Over the last five years, the NeighborWorks
network has helped more than 70,000 families purchase
or improve their homes. And, this leadership is replicated
many times over in the growing partnerships between
lenders and community-based organizations in cities
and towns all across America.

We in the financial regulatory community have played a
small but, | think, significant role in the renewal of
America’s neighborhoods and the expansion of credit
and home ownership opportunities. Recent results in this
area stem, in part, from a reform in which | take great
pride. One of my first acts as Comptroller of the Currency
was to commit to change the Community Reinvestment
Act regulations to emphasize results—Iloans, investments,
and services—instead of paperwork. The final phase of
the new regulations only became fully effective on July 1
of this year. | think you will all agree that the new results-
oriented CRA represents a significant improvement over
the process-burdened approach that had produced more



frustration and disappointment than benefits since the
enactment of CRA in October 1977. Now, exactly 20
years later, we finally have in the revised CRA the
effective tool for community investment envisioned by
Senator William Proxmire and his many colleagues who
worked so hard for its passage.

Already the gains under the revised CRA have been
substantial. In less than four years, we have witnessed
new commitments for low- and moderate-income loans
totaling more than $175 billion—more than 80 percent of
the total loan commitments under CRA since the law was
enacted. In the past four years, national banks have
invested four times as much in community development
investments or “public welfare” investments as they did
in the whole previous 30 years. During 1996 alone,
national banks and their community partners invested
almost $1.5 billion in community development corpora-
tions and community development projects—funds used
to produce affordable housing, finance small business,
and develop retail and commercial revitalization projects.

Home Mortgage Disclosure Act (HMDA) data from 1993
to 1996 show increases in mortgage originations for
Hispanic Americans and blacks of 56 percent and 55
percent respectively, more than three times the 14 per-
cent increase for white borrowers. Similarly, the rate of
increase for low-income borrowers was more than one
and a half times the rate of increase for middle- and
upper-income borrowers. And, from 1993 to 1996, home
loans in low- and moderate-income geographies in-
creased 33 percent, while gaining only 21 percent in
upper-income geographies. Our anti-redlining efforts have
clearly begun to pay off.

During my tenure, we have also stepped up our enforce-
ment of the fair lending laws, sending an unambiguous
message that discrimination will be dealt with quickly
and effectively. Less than two months after | took office,
the OCC adopted new procedures for examining banks
for fair lending compliance and—essentially for the first
time—started referring cases to the Justice Department.
Over the past four years, we have conducted more than
3,000 fair lending examinations, and referred 25 cases of
violations of fair lending law to the Justice Department
and the Department of Housing and Urban Development
for prosecution. And we have continued to refine our
supervision—including adopting updated fair lending
procedures just last month—and to work with the other
federal banking regulators in an effort to develop uniform
approaches to fighting credit discrimination.

Certainly we have much to be proud of. | believe that
many bankers are doing an excellent job of expanding
credit availability to previously underserved populations
and in assuring that all credit applicants are treated fairly
and equitably. But for all the good news, there is still a

long way to go, as suggested by the recent HMDA data
for 1996. Some of that data was troubling. Although the
growth in home mortgage loan originations continued to
rise for all groups, originations to black borrowers in-
creased more slowly than in the previous year. The data
also showed that denial rates for black applicants, as for
all applicant groups, had increased compared to 1995
data.

Someone once said that statistics is the science which
uses easy words for hard ideas. Certainly, behind the
numbers is always a story, and often a complicated one.
In order to really make sense of our HMDA numbers, we
are trying to unravel that story. So, in my capacity as
chairman of the Federal Financial Institutions Examina-
tion Council, the coordinating body of federal bank
regulatory agencies, | asked an interagency team of
economists to conduct a thorough analysis of that data
and to report back to me. | recently received some of
their preliminary findings, and | would like to share them
with you this evening.

. First, the economists report that the 1.5 percent
decline in conventional mortgage loans to black
borrowers reported in the HMDA numbers was
more than offset by a 9.3 percent increase in the
number of VA and FHA home purchase loans to
blacks—an increase which can be attributed in
part to recent changes in the FHA program which
made FHA loans more attractive to borrowers.
These changes included a reduction in the up-front
premium, an increase in the maximum loan amount,
a reduction in the FHA contract rate, and increased
flexibility in a number of the qualifying ratios. Thus,
total home purchase loans to blacks increased in
1996, although the increase was substantially
smaller than in 1994 and 1995, and smaller than
the 1996 increase in mortgage loans to whites and
Hispanics.

. Second, the FFIEC economists noted a dramatic
increase—34.2 percent—in the number of conven-
tional loans for which the borrower’s race was not
reported—a trend that reflects the increased num-
ber of mortgage loan applications taken over the
phone or on-line, situations in which race is not
commonly disclosed during the application pro-
cess. Certainly, lenders have encouraged such
automated application procedures, which serve to
cut processing time, reduce costs, and increase
consumer convenience. But some have suggested
that black borrowers concerned about discrimina-
tion may be more apt to avail themselves of such
procedures to ensure that information on race is not
available to the lender. We just don’t know. What we
do know is that the number of loans to blacks may
have been under reported to a significant degree
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because some portion of this 34 percent of borrow-
ers is almost certainly black.

o Third, the team of economists found that variations
in regional housing markets appear to explain
some of the racial discrepancies in mortgage lend-
ing patterns. For the most part, states in which
blacks constitute the largest share of the popula-
tion overall also happened to be states experienc-
ing relatively slow economic growth in 1996. Con-
versely, those states experiencing more rapid
growth, largely in the southwest and mountain
regions, happened to be states in which blacks
constituted a smaller share of the overall popula-
tion. Still, within many of those states with higher
concentrations of blacks, conventional loans to
whites nevertheless grew faster than conventional
loans to blacks—which suggests that regional varia-
tions are unlikely to fully explain the drop in conven-
tional loans to blacks in 1996.

The interagency team of economists also identified fac-
tors that help in understanding relative denial rates,
which, as already noted, continued to be more than twice
as high for blacks as for whites in 1996.

. They tell us that when the reported denial rates are
adjusted for the income of the applicants, racial
discrepancies diminish significantly. In this context,
higher denial rates for blacks may say less about
the behavior of lenders than about the pervasive
problem of economic inequality in our country.
Financial institutions can and must contribute to our
efforts to solve that problem. But they cannot be
expected to provide the solution singlehandedly.

. Another factor in racial disparities in denial rates,
the economists suggest, is the growth in subprime
mortgage lending. Here the evidence is both stark
and startling. Subprime home lending has been
growing by leaps and bounds in recent years—by
anywhere from 34 to 70 percent a year. Denial rates
in the subprime market are about three times
higher than in the non-subprime. Indeed, subprime
application denials constitute more than 57 percent
of all HMDA-reportable denials of black applicants
and just under 51 percent of white applicant deni-
als—a relatively minor difference. The problem, the
economists tell us, is that blacks are almost twice
as likely as whites to seek a mortgage from a
subprime lender. This badly skews the overall
HMDA denial rate in favor of white applicants.

. Finally, the economists’ analysis noted the increase
in multiple applications from borrowers seeking the
lowest possible interest rate or attempting to in-
crease the likelihood of securing a loan. Their
analysis suggested that low-income applicants were
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over-represented in the pool of loan-seekers filing
multiple applications—not surprising, given the
greater likelihood that their applications would be
denied.

That is a summary of the preliminary conclusions of the
interagency team. What do we make of these findings?
And, more to the point, what are we proposing to do
about them?

First, it is clear that multiple factors contributed to the
slowdown in loan growth to black applicants in 1996 and
the persistent disparities in denial rates among appli-
cants of different race and ethnicity. Among those con-
tributing factors were general economic conditions, re-
gional population patterns, changes in government
lending programs, borrower income characteristics, in-
creases in the number of applications for which race is
not reported, the growth of subprime mortgage lending,
and the increase in multiple applications by a single
applicant.

Our analysis shows that focusing on any one category of
lending—Ilike conventional mortgage loan originations—
or a particular pattern of denial rates or a single year will
likely provide an incomplete picture of lending patterns.
The challenges of real equal opportunity and fairness in
lending are complicated ones. A broad perspective is
essential if we are to understand those problems and
pursue workable solutions.

However, even when we take all these factors into
account, the economists’ preliminary analysis fails to
provide conclusive evidence—one way or the other—
that discriminatory factors underlie trends in recent HMIDA
data. My personal belief is that some discrimination in
the mortgage lending process of some lenders probably
continues to exist. How much of that may be the result of
disparate impact as opposed to disparate treatment | do
not know. What | do know is that the responsibility for
enforcement is no less today than it was the first day |
came to the OCC.

Moreover, our findings about the HMDA numbers do not
tell us the extent to which worthy borrowers are not
getting the loans they need to fulfill their dreams. That is,
discrimination aside, can we reach more borrowers while
maintaining the safety and soundness of the banking
system? | am personally convinced that we can—that
sound demand continues to exceed supply.

To deal with these discrepancies and to further the goal
of improving access to credit, we will follow a three-part
program.

First, let me make this point clear: the OCC'’s policy has
been and always will be one of zero tolerance for illegal



discrimination. In our new fair lending examination pro-
cedures issued to our examiners last month, we provided
additional guidance in setting the scope of the fair
lending exams, in using advanced statistical methods to
conduct certain exams, and in assessing a bank’s self-
testing efforts. One facet of our revised procedures deals
with the use of credit scores in the mortgage origination
process: examiners are now directed to evaluate a
lender’'s override practices, to ensure that they are
applied consistently and in a non-discriminatory way.

Second, we are continuing to advance the CRA modern-
ization effort, refining our examination procedures to
assure that examiners identify true exemplary perfor-
mance and innovation, reduce regulatory burden where
possible, while crediting and encouraging real, concrete
results that make a difference in the lives of our people
and communities.

Third and perhaps most important, we are putting in-
creased emphasis on building partnerships with commu-
nity organizations, local governments, and other public

constituencies. To give you just one example of the forms
these partnerships take, the OCC recently launched an
initiative called Banking on Minority Business. This cross-
country dialogue brings together community leaders,
minority small business entrepreneurs, and bankers to
discuss how to break down barriers to small business
lending and build mutually profitable relationships that
will bring economic opportunities to our neglected neigh-
borhoods. We look forward to crafting more such partner-
ships over the coming months.

Of course, if there is one place where it is superfluous to
talk about the importance of partnerships, it is at the New
York NHS. For you have made partnering a veritable art
form—a national model for others to emulate. Other
community development organizations around the coun-
try look to you for inspiration and for ideas on how to
harness the resources of diverse sectors of our economy.
They look to you for the practical solutions you have
pioneered to accomplish so much. You and | both know
that there is much, much more to do. Working together,
one day at a time, we will reach the goals we all share.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
Neighborhood National Bank opening ceremonies, on the first nationally
chartered de novo community development bank, San Diego, California,

October 27, 1997

Not long ago, in the early 1990s, California was mired in
a recession, the state’s worst since the Great Depres-
sion. Southern California, including San Diego, was
especially hard hit. Thousands of jobs were lost as
manufacturing and construction firms went out of busi-
ness or migrated out of state. Population growth was
stagnant. Real estate values plummeted; foreclosures
skyrocketed. In fact, in 1992, half of all San Diego—based
financial institutions lost money. Before long, all three of
the major thrift institutions once headquartered here were
gone. In the wave of banking consolidations that took
place, thousands of jobs disappeared. Capital left town.
Competition for corporate contributions intensified, and
the city’s voluntary sector felt the effects. Local borrow-
ers, consumers, and businesses accustomed to dealing
with local lenders had to adjust to new financial partners
and relationships.

In the midst of all this, Robert McGill was quietly pursuing
his vision of better days to come. It is a special breed of
person who can keep the dream alive when little seems
right with the world. But Bob is that kind of person. For
him and those whom he recruited to join him in the effort,
the vision was simple, yet profound: to start a community
development bank—a bank that would provide basic
banking services to the hardworking, underserved citi-
zens of southeast San Diego; a bank that would funnel
funds into affordable housing and small business; a bank
that would serve as an economic pillar of its community.
Others had done similar things before in other places.
But this vision was a vision for San Diego.

For all of the experience, talent, and positive energy that
the bank’s organizers brought to the vision, the going
was not easy. They ran into many skeptics along the way,
people who told them that such a venture could never
succeed. Raising the necessary start-up capital was a
herculean task. There were innumerable disappoint-
ments, frustrations, and setbacks along the way. Bob, I'm
sure there were days when you and your associates
thought the obstacles might prove insurmountable and
all the effort would be in vain. But you never gave up.
And now, three years after it all began, the day so long
awaited has arrived.

But you could not have done it by yourselves. There will
always be a place for the rugged individualist in our
society. But in this day and age, the big jobs, the really
meaningful jobs, require that people work together to
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achieve common goals. You have. You've had the indis-
pensable support of local government, neighborhood
leaders, and the business community. You gained impor-
tant assistance, both technical and financial, from out-of-
town banks, and one in particular. At a critical point in the
organizational process, when Neighborhood National
looked as though it might remain but a glimmer in its
organizers’ eyes, Wells Fargo stepped up to the plate. Its
sale on concessionary terms of the former Wells branch
here at 35th and National not only enabled Neighbor-
hood National to clear a major hurdle in obtaining its
national bank charter. It also enabled Neighborhood
National to hit the ground running, with an established
base of deposits and thousands of customers. Since
then, Wells’s dedicated staff has worked diligently with
Neighborhood National personnel to ensure that the new
owners were ready to give both existing and new cus-
tomers the kind of service they deserve. Wells’s support
of this enterprise underscores its commitment to the
betterment of the people you serve, particularly in San
Diego.

But Wells is by no means alone in having made a
meaningful contribution to the launching of Neighbor-
hood National. The list of banks, insurance companies,
securities firms, local businesses, and nonprofit organi-
zations with equity investments in Neighborhood Na-
tional includes many of California’s most outstanding
corporate citizens and civic leaders. Let me also recog-
nize the contribution of the Department of the Treasury,
whose community development financial institution (CDFI)
equity award at a critical time helped push Neighbor-
hood National over the top. This day would not have
been possible without all of you.

For the OCC, too, today is a red letter day. Neighborhood
National is the first de novo community development
bank we have ever chartered. It may serve as a proto-
type for community development national banks in the
future. But the granting of Neighborhood National's char-
ter back in February 1995 was itself the culmination of
months of consultations between the bank’s organizers
and OCC staff, who provided them with technical assis-
tance in advance of their formal corporate application. In
connection with their application, we developed new
procedures to enable other national banks, for the first
time, to make qualifying equity investments directly in
the new institution. These investments were crucial to
Neighborhood National in meeting its capital targets. |



am very proud of the OCC's contribution to the cause of
community development banking generally and Neigh-
borhood National particularly.

And | feel a deep sense of personal satisfaction in what
we have come to celebrate today. Just a year ago, in
October 1996, Mayor Golding and | jointly sponsored a
public forum that brought bankers, public officials, and
members of the local business and development com-
munity together to discuss the opportunities and chal-
lenges facing San Diego. Two dozen bankers joined us
in our discussion, and even after the forum adjourned,
the dialogue continued. It helped to focus attention on
the banking needs of San Diego and what could be done
to help. | would like to think that this focus gave
Neighborhood National a boost it sorely needed at a
critical time in its organization.

Each of the parties I've named—bankers, regulators,
government officials, businesspeople, and private citi-
zens—has played an important role in Neighborhood
National’s creation. Neighborhood National is a tribute to
the power of partnerships between government, the
private economy, and community organizations—part-
nerships to achieve common goals through cooperation.
The same kinds of partnerships will be indispensable as
Neighborhood National sets out to fulfill its commitment
to making southeast San Diego a better and more
prosperous place for its citizens.

So while this is emphatically a time for rejoicing, we must
never lose sight of the realities that will face Neighbor-

hood National when the bunting comes down and the
dignitaries go home. Whatever it took in the way of
determination and resourcefulness to turn Neighborhood
National into a going concern, the real work has only just
begun. That work will not be easy. The challenges facing
this bank and many U.S. banks are great—not only in
terms of meeting the pressing needs of their communi-
ties, but also in doing so in a way that maintains the
bank’s safety and soundness and assures it a prosper-
ous future. Change—the same forces that altered the
face of San Diego banking in the early and mid 1990s—
is everywhere. The banking business is more competitive
than ever before. The residential mortgage market is an
increasingly difficult place for responsible lenders. Tech-
nology is transforming the nature of financial services.
Your customers are older, more sophisticated, and have
more options than ever before.

Yet, | am convinced that Neighborhood National, while
today modest in size, will be one of the success stories of
the next decade and beyond. | believe in its manage-
ment, | believe in its organization and business plan,
and, most of all, | believe in its mission: to promote
lending to small businesses and homeowners. Bob,
anyone with the persistence and good judgment that you
showed in getting this bank off the ground against all
odds has what it takes to make it work. | look forward to
returning to San Diego to celebrate your accomplish-
ments in the years to come. Let’s roll up our sleeves and
get on with the job.
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Testimony of Eugene A. Ludwig, Comptroller of the Currency, before the d.S.
House Committee on Banking and Financial Services, on the impact of the
year-2000 problem on the banking industry and the U.S. government,

Washington, D.C., November 4, 1997

Statement required by 12 USC 250: The views expressed
herein are those of the Office of the Comptroller of the
Currency and do not necessarily represent the views of
the President.

Introduction

Mr. Chairman, and members of the Committee, thank you
for conducting this important hearing and focusing pub-
lic attention on the impact the year-2000 problem may
have on the banking industry and the U.S. government.
Achieving awareness in business, government, and the
public is the critical first step towards obtaining year-2000
compliance. Given the complexity of the task, we must
move aggressively. The attention the Congress is devot-
ing to the year-2000 challenge is timely and underscores
the importance of the issue.

The year-2000 problem poses a difficult and wide-ranging
challenge to the banking industry and the American
economy. All users of communications, computer, or
office automation technology face year-2000 risks and
must prepare for the century date change. They must
maintain the integrity of their internal systems and ad-
dress external risks associated with connecting to other
systems. The banking industry’s readiness is especially
important, because banks are at the center of our
payments system and credit flows in the economy. Any
operational and systems malfunctions caused by the
century date change could have an impact on a bank’s
ability to meet its obligations. Of equal concern are
malfunctions that bank customers may experience that
could prevent them from meeting their obligations to
the bank. These problems, if not addressed, could have
repercussions throughout the nation’s economy.
Adding to the challenge is the difficulty in finding suffi-
cient programmers who are familiar with old mainframe
languages.

Larger banks, which hold the majority of the industry’s
assets, frequently have computer applications that were
developed in-house. These banks must examine their
systems carefully to determine the changes necessary to
make them year-2000 compliant and effect those changes.
Many smaller banks rely heavily on vendors for data-
processing and software services as a more cost-effective
way to manage their operations. Banks that depend on
vendors to achieve year-2000 compliance must carefully
manage their relationships with such vendors and ser-
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vice providers, making sure that these vendors commit
the necessary time and resources to make their products
year-2000 compliant.

Given the complex web of technologies financial institu-
tions use, as well as the many other institutions with
which they exchange information electronically, no one
can guarantee that no problems will occur when the
clock strikes midnight on December 31, 1999. Malfunc-
tions may occur. But the Federal Financial Institutions
Examination Council (FFIEC), which | currently chair,
and the federal bank and thrift regulatory agencies
individually are taking vigorous steps to protect against
the possibility of serious harm to the nation’s financial
system.

Since last year, the regulatory agencies have undertaken
a number of initiatives in preparation for the year 2000.
Our supervisory strategy is aggressive and comprehen-
sive. It involves alerting financial institutions to the nature
of the problem; assessing the risk at each institution by
conducting careful examinations; requiring institutions to
address the problem and monitoring their progress;
preparing for the unexpected by ensuring that institu-
tions have back-up strategies in place; and developing
joint contingency plans among the supervisory agen-
cies. The success of those actions will have an important
impact on the public welfare. By making these actions a
top priority for depository institutions and their supervi-
sors, we hope to minimize disruptions to bank operations
and to bank customers.

As requested in your letter of invitation, my statement
today will address the year-2000 problem and its impli-
cations for the safety and soundness of the nation’s
financial system. As part of this discussion, you asked
that | discuss the associated insurance, legal, and
security issues. Then, | will highlight the FFIEC’s initia-
tives and the Office of the Comptroller of the Currency’s
(OCC) implementation of those actions. | will specifically
address your questions regarding the importance given
to year-2000 preparedness when assigning CAMELS
ratings [based on capital adequacy, asset quality, man-
agement, earnings performance, liquidity, and sensitivity
to market risk], the contingency planning that is neces-
sary to prepare for problems that may arise despite the
best preparation on the part of financial institutions (with
a particular focus on liquidity), and the preparedness of
the international banking community.



To begin, | will discuss the year-2000 problem in more
detail.

The Year-2000 Problem

Information technology is an integral part of almost
everything we do. Accordingly, the year-2000 problem
has enormous reach, affecting almost every business,
large and small. Communications systems, transporta-
tion services, and computers—mainframes, networks,
and personal computers alike—are all at risk. Modern
conveniences and facilities, such as elevators, escala-
tors, vaults, and alarm systems also may be affected.
Computer programs for accounting, security, and bill
payment need to be tested. All of these systems and
processors will require some attention to ensure that they
will continue to operate at the turn of the millennium. And
the greater the reliance on technology, the greater the
size and complexity of the task ahead for any institution,
private or public.

The year-2000 problem arises because many information
technology systems currently in use will not recognize or
process information with dates beyond December 31,
1999." The problem results from efforts to store data
efficiently in the early years of computer development,
when computer memory was at a premium. In those
years, computer programmers made the decision, al-
most universally followed, to store the year as a two-digit
number (e.g., 75) instead of a four-digit number
(e.g., 1975). Therefore, when the next century arrives,
computers may interpret the date “00” as “1900” and
thus produce inaccurate calculations when perform-
ing comparisons of dates, arithmetic operations, or sort-
ing by date. Indeed, unless corrected by January 1,
2000, information systems worldwide may not only pro-
duce erroneous information, but in many cases may fail
altogether.

Newer computer systems may be year-2000 compliant;
however, many older systems and applications must be
modified.? For larger institutions, this can mean reviewing
millions of lines of code to identify those that need

"Computer systems may begin to experience problems well in
advance of the year 2000, when making calculations or triggering
dating mechanisms that look at or beyond the year 2000. For
instance, an application that schedules events 12 months in the
future, may begin to experience problems on January 1, 1999, a full
year in advance of 2000.

2Not all hardware or software systems manufactured in the last
few years are necessarily year-2000 compliant as many new
products still rely on older technology. Banks should check with
their vendors or software publishers to determine if their applica-
tions and hardware are year-2000 compliant. Key software and
hardware that interact with mission critical applications should be
included in the overall year-2000 testing program.

modification and making the necessary corrections. There
are several ways to manage this recoding. Some options
are permanent but costly. Others are less costly but
temporary. One permanent solution is to recode all
programs to read and write to a four-digit date format,
but this process is also time-consuming and expensive.
Another solution is to rewrite code so that low-value
two-digit dates (e.g., 00, 01, 02 . . .) are recognized as
being years of the 21st century. This method would not
be a permanent solution, but it would buy time to put in
place a permanent solution.

Addressing the year-2000 problem involves more than
just selecting a solution or monitoring and testing a
vendor’s solution. Businesses need to think about a
variety of issues, including, importantly: the cost and
timing required to replace computer systems or software,
as opposed to repairing or upgrading them; the cost and
availability of skilled personnel; the impact any consid-
ered merger or acquisition may have on meeting compli-
ance deadlines; the compliance efforts of remote or
overseas operations; the obligations to customers who
rely on services and payments; and the date and calcu-
lation changes needed to account for the fact that the
year 2000 is a leap year.

Impact on the Banking Industry

Banking is one of the most information-intensive busi-
nesses in the American economy. As such, it has histori-
cally been exceedingly reliant on information processing
technology and was, in fact, an early adopter of many of
the systems and applications that now need to be fixed.
Today, nearly every aspect of the banking industry is
dependent on computer systems for processing transac-
tions and providing information. Banks exchange data
daily with their customers, correspondents, vendors,
other financial institutions, clearing houses, and corpo-
rate borrowers. Thus, financial institution applications
must be not only revised or replaced to become year-2000
compliant, but, as noted above, they must also be tested
for interoperability with the numerous internal and exter-
nal systems—foreign and domestic—with which banks
interact. Many experts tell us that the testing process will
be the most difficult and time-consuming challenge,
because the fix adopted for one system may not be
compatible with the fix adopted for another.

Solving the year-2000 problem will take significant re-
sources and demand the attention of bank management.
Banks will spend considerable sums of money to pre-
pare, particularly larger banks, which generally do inten-
sive in-house development of applications and data-
bases. Smaller banks will face substantial demands on
their resources because vendors’ conversion efforts are
often expensive and difficult to verify prior to installation.
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In your invitation letter, you asked us to discuss specific
legal, insurance, and security issues related to the
year-2000 problem. Many of these issues are complex
and multi-faceted. We believe that, as banks move
forward in addressing the year-2000 problem, more of
these issues are likely to emerge.

Legal and insurance issues. There are two categories of
legal and insurance issues arising from potential year-2000
problems: first, who should pay for correcting a bank’s
year-2000 problems; and second, if the year-2000 prob-
lems are not corrected, who should bear the liability
resulting from the failure of any bank’s systems?

As was previously noted, the cost of correcting a
year-2000 problem can be great. A bank’s legal right to
correction or replacement by a supplier of computer
services, software, or equipment that is not year-2000
compliant is largely controlled by the contract between
the bank and the vendor. However, the terms of these
contracts vary considerably and banks will need to
review them to determine general warranties or express
provisions that might apply to year-2000 compliance.

If any undetected or uncorrected year-2000 problems
cause a bank’s systems to fail, the bank could breach
many legal obligations arising from its fiduciary and
contractual relationships with customers. For example,
the bank might no longer be able to comply with its
contractual obligation to depositors to keep accurate
records on account balances or to make timely pay-
ments in accordance with the instructions of demand
account customers. The bank’s systems might also
improperly refuse debit, credit, or ATM cards. Indeed,
this has already happened. Late last year, one bank
discovered that credit cards it had issued with expiration
dates beyond 1999 were not being honored by point of
sale terminals because its credit card processing soft-
ware was not year-2000 compliant.® As these examples
illustrate, a bank’s extensive contractual relations with
retail and wholesale customers and the intrusive nature
of the year-2000 problem could result in failure to
perform on many obligations, giving rise to extensive
liabilities.

Banks facing liability for year-2000 problems may have
means to shift or reduce that liability. Banks need to
review vendor and servicer contracts to evaluate their
rights in this regard. However, banks should not assume
that this route is a cure to their problems. For example,
many equipment and software purchase and license
contracts limit the liability of the provider to the cost of the
equipment or software.

8 Jeremy Quittner, “As Year 2000 Looms, Issuers Play Beat the
Clock,” The American Banker, August 5, 1997.
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Banks and bank vendors also may have insurance
policies that cover their liability caused by a year-2000
problem. Whether and the extent to which a particular
bank is covered depends, of course, upon the contrac-
tual language in the relevant insurance policy. Again,
banks will need to review their insurance policies to
determine if coverage might extend to the costs or
liabilities arising from year-2000 problems. For example,
some believe that business interruption polices will not
cover losses caused by year-2000 system failures, be-
cause year-2000 problems are not “fortuitous” events
covered by those policies.*

Further, a bank selecting a firm to correct its year-2000
problems will have to consider whether the firm’s insur-
ance policy would cover liability for the bank’s failure to
perform. Similarly, the bank might well wish to seek
contractual assurance that the selected firm will indem-
nify the bank for any losses arising from year-2000
problems it contracted to fix.

Some insurance companies are apparently offering poli-
cies specifically covering year-2000 risks, including un-
foreseen business disruptions. Generally, these policies
have limitations of between $100 million and $200 mil-
lion, and the companies offering such policies have
indicated that they will be selective as to which firms they
insure.® For example, some require that applicants docu-
ment their year-2000 plans and require that an account-
ing firm review those plans before the application is
accepted. The coverage is also expensive. It is reported
that, in many cases, the insured party is expected to pay
from 50 percent to 85 percent of the risk limit during the
period of coverage. In some cases, however, 90 percent
of the premium will be returned if the insured institution
experiences no year-2000 problems.® Bank manage-
ment will have to evaluate their specific situation to
decide whether the purchase of such insurance is justi-
fied. In any event, the purchase of insurance is not a
substitute for reasonable and prompt measures to en-
sure that the bank and its counterparties are year-2000
compliant.

Security. The year-2000 problem also highlights a secu-
rity issue of growing concern to supervisors. Banks
increasingly will rely on consultants and vendors to solve
their myriad information technology problems, including
the need to bring their systems into compliance for the

4 Jeff Jinnett, “The Millennium Strikes Back,” Los Angeles Lawyer,
June 1997; and David Schaffer, “Insurance and Y2K,” February
1997.

5Thomas Hoffman, “ClOs wary of year 2000 insurance,”
Computerworld, February 3, 1997; Jinnett, supra.

8Hoffman, supra; Charles Holt, “Glitch Guard,” Kansas City
Business Journal, September 29, 1997.



year 2000. It is important that banks assure themselves
that they know their service providers and are confident
that those parties will not compromise banks’ information
security. This means: a) monitoring third parties to pre-
vent security breaches, and b) requiring vendor con-
tracts to have a confidentiality provision. Just as bank
supervisors have told bankers to “know their customer,”
banks must also “know their vendor.”

| would now like to discuss the initiatives the Federal
Financial Institutions examination Council (FFIEC) is un-
dertaking to address these issues.

FFIEC Initiatives

The issues outlined above will have a profound impact
on the banking industry if institutions do not effect timely
remedial action. As the current chairman of the FFIEC, |
am committed—as are the other financial institution
regulatory agencies—to pursuing a forceful agenda to
ensure that insured depository institutions address
year-2000 issues in an aggressive manner. One part of
this agenda is a series of initiatives designed to inform
financial institutions of systemic issues and outline regu-
latory expectations as we oversee their year-2000 project
efforts.

The FFIEC first alerted the financial services industry to
our concern over the year-2000 problem in a June 1996
statement. In that statement, the FFIEC member agen-
cies strongly encouraged depository institutions to
complete an inventory of core computer functions and
have reprogramming efforts complete by December 31,
1998. In May of this year, the FFIEC issued a second
statement, which included interagency guidance for
depository institutions and examiners on year-2000 project
management.

The May guidance emphasized two important points that
are essential to addressing the year-2000 problem. First,
depository institutions need to address external sources
of potential risk attributable to the year 2000, in addition
to their internal sources of such risk. Second, depository
institutions must implement a comprehensive project
management process to address these risks, because
correcting systems and software for the year 2000
involves a broad sweep of an institution’s operations. |
will elaborate on both of these points.

External Risks

In-house fixes to internal computer systems will not solve
an institution’s year-2000 problems. Most depository
institutions rely on third-party vendors for some data
processing needs. Moreover, their systems interact daily
with other computer systems, and each of these elec-
tronic relationships poses a potential risk to the deposi-
tory institution.

Reliance on vendors. Depository institutions’ reliance on
vendors for performing critical operational processes,
such as deposit posting or check sorting, requires that
the institutions closely monitor their vendors’ conversion
programs and determine if contract terms can be revised
to include year-2000 covenants. Depository institutions
must have contingency plans identifying alternative ser-
vice and software providers in the event that vendors
cannot correct their systems or software adequately or
quickly.

The FFIEC will hold a vendor conference on November
10. It will provide a forum for vendors, depository institu-
tions, and their supervisors to express their concerns
and clarify regulatory expectations. We will be shortly
issuing FFIEC guidance for depository institutions on the
vendor management due diligence process. This guid-
ance will emphasize the key components of any vendor
management process: the financial institution should
know whether its vendor has the financial capacity to
make necessary changes; the financial institution should
establish appropriate contingency plans, with trigger
dates, to allow plenty of time to change course and use
different service providers; the financial institution should
identify its contractual rights and responsibilities, as well
as those of its vendors; the financial institution should
establish an ongoing system of communication with
service and software providers; and the financial institu-
tion should develop a plan detailing how and when it and
its vendors will test the interoperability of system or
software changes.

Clearly, the reliability of vendor-provided products and
services will be critical to the success of many financial
institutions’ efforts to address the year-2000 problem.
Because a vendor's customers could include banks,
thrifts, and credit unions, the regulatory agencies will
conduct joint examinations of nonbank data-processing
centers before June 30, 1998, using supervisory author-
ity provided by the Bank Service Company Act. The
FFIEC intends to accelerate the examinations of the
largest data processing centers and companies that
publish depository institution software so that this impor-
tant information may be gathered as soon as possible.
We are also implementing for all major vendors a quar-
terly monitoring program, which will track vendor progress
in executing their project plan.

Data exchange. The multiple linkages banks have with
other counterparties—other financial institutions, govern-
ments, borrowers, and depositors—require that financial
institutions allow sufficient time to assess the effects of
their year-2000 solutions on data transfers and ex-
changes. It is not enough for insured depository institu-
tions just to make their systems year-2000 compliant.
Should their counterparties fail to address the year-2000
problem, or adopt a method which produces data that
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are unrecognizable by the financial institution, electronic
fund transfers might fail or financial institution systems
might be contaminated with corrupt data.

To manage these challenges, financial institutions will
have to institute a comprehensive process which tests
the linkage with each counterparty. The number of
linkages that need to be tested can grow geometrically
because of the interrelationships among payment sys-
tems at the local, national, and international levels.
Consequently, much of our focus as regulators in 1998
and beyond must be directed at ensuring that financial
institutions’ year-2000 project management plans in-
clude comprehensive testing programs. The Federal
Reserve Board will play a very significant role in coordi-
nating the year-2000 testing process, because of their
payments system responsibilities. The FFIEC intends to
provide further guidance outlining regulatory expecta-
tions for testing in early 1998.

Relationship with counterparties. Insured depository insti-
tutions must ascertain how well their counterparties, who
also rely on computer systems, are addressing the
year-2000 problem. Counterparties that do not address
these problems may experience operational or financial
problems that may make it difficult for them to conduct
business. If loan customers or bond issuers cannot repay
their debt as agreed, the financial institution faces in-
creased credit risks. If derivative counterparties cannot
settle maturing transactions, the financial institution po-
tentially faces not only increased transactional risk, but
also increased credit risk, depending on the net position
of the contract. If fund providers cannot deposit or
maintain funding agreements, the financial institution faces
potentially increased liquidity risk. The FFIEC’s May Inter-
agency Statement outlined the due diligence process that
banks should undertake in assessing the year 2000’s
potential impact on their credit exposure. We are develop-
ing guidance that extends the due diligence process to
all the key counterparties of a financial institution.

Year-2000 Project Management Process

The second major focus of the May FFIEC guidance was
to outline a comprehensive and effective year-2000
project management process. This management pro-
cess begins with a written statement that focuses on the
specific issues arising at each insured depository institu-
tion. But that is not enough. All financial institutions,
regardless of size or complexity, will require strong
leadership, effective internal and external communica-
tion processes, and clear lines of accountability to
ensure that year-2000 initiatives will be successful. The
FFIEC guidance enumerates the five phases or stages
necessary to properly manage a computer conversion
program: awareness, assessment, renovation, validation,
and implementation.
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Awareness phase. During this phase, management needs
to become educated about the year-2000 problem at its
institution and establish executive level support for the
resources necessary to correct it.

Assessment stage. This stage of the process includes
identifying all hardware, software, networks (including
those dealing with security systems, elevators, and vaults),
automated teller machines, other various processing
platforms, and customer and vendor interdependencies
affected by the year-2000 date change in order to assess
the size and complexity of the problem. During this
period, project managers must identify resource needs
and establish the schedule and the sequencing of steps
in the year-2000 project. Resources needed include
appropriately skilled personnel, contractors, vendor sup-
port, budget allocations, and hardware capacity. As well,
the financial institutions must also develop contingency
plans. Most financial institutions should have completed
these stages by now.

Renovation phase. This phase includes code enhance-
ments, hardware and software upgrades, system re-
placements, vendor and other associated changes. Insti-
tutions relying on outside servicers or third-party software
providers must hold ongoing discussions with the ven-
dors and monitor their progress. Backup data proces-
sors should also be lined up as part of contingency
planning. This phase needs to be completed, with test-
ing fully under way for mission critical applications, by
December 31, 1998.

Validation stage. Testing is critical to a year-2000 project
and plays a major role in the final stages of the project
management plan. Only through a comprehensive test-
ing program can year-2000 compliance be verified. This
stage includes verifying connections with other systems
and verifying the acceptance of all changes by internal
and external users. Management should establish con-
trols to assure the effective and timely completion of all
hardware and software testing prior to final implementa-
tion. As with the renovation phase, financial institutions
must be involved in ongoing discussions with their
vendors on the success of their validation efforts.

Implementation phase. During this phase, management
must verify that systems are year-2000 compliant and
acceptable to business users. For any system that is
unacceptable, financial institutions must clearly assess
the business effect of that system and implement the
organization’s year-2000 contingency plans.

Upcoming Activities

As they observe the work depository institutions have
under way to fix their systems and programs, regulators
have identified several problems shared by many of



these institutions. The FFIEC member agencies are
working on joint guidance that addresses and suggests
some practical solutions to these common problems.

Guidance. The FFIEC has four planned issuances of
guidance that will address:

—

enterprise risk;

W N

)

) counterparty issues;

) vendor management; and
)

4 testing.

The issuance on year-2000 business enterprise risk will
provide guidance to bank boards of directors on ensur-
ing that senior management is addressing the effects of
the year-2000 problem on their business. The counterparty
guidance will set forth the minimum due diligence pro-
cess we expect financial institutions to follow in assess-
ing how the year 2000 affects their large clients. The
vendor management guidance, which | discussed ear-
lier, will outline the due diligence process that financial
institutions who rely on vendors should follow in analyz-
ing their vendors’ ability to address the year-2000 prob-
lem. The testing guidance (also mentioned earlier) will
review testing issues and clarify what all financial institu-
tions, large and small, should do to ensure their systems
are year-2000 compliant. The FFIEC will issue further
year-2000 guidance throughout 1998 and probably into
1999, as other issues and concerns are identified.

Outreach and contingency planning. It is important for
the FFIEC member agencies to have ongoing discus-
sions of year-2000 issues with financial institution man-
agers and industry trade associations. By working to-
gether, we can best ensure that the industry is well-
positioned to solve the problems posed by the year
2000. To that end, the FFIEC member agencies have
formed a working group comprised of supervisory, legal,
and receivership experts to review a number of ques-
tions, including coordinating vendor examinations. In
May, the working group met with six of the larger banking
trade groups to discuss further steps we could be taking
to increase industry awareness. It plans to hold another
joint meeting later this year.

With respect to our contingency planning, we are deter-
mining what steps regulators must take to handle prob-
lems that may arise in critical systems. The Federal
Reserve Board is focusing on potential disruptions to the
payments system, while the Federal Deposit Insurance
Corporation is looking into liquidation and resolution
matters. The OCC is working to ensure its examiners are
prepared to address year-2000 problem situations quickly
and consistently across the national banking system.

The forthcoming FFIEC guidance will make clear that it is
important that financial institutions monitor their vendors’
progress. In the event that a vendor cannot meet the
FFIEC's schedule, the financial institution needs to take
steps to secure services elsewhere. The risks associated
with noncompliance—credit risk, operational risk, reputa-
tional risk, strategic risk—will be borne by the financial
institution, not the vendor.

OCC Implementation of Initiatives

Implementation of the FFIEC guidance is the responsibil-
ity of the lead supervisors and, like our fellow regulators,
we are taking aggressive action to implement the FFIEC
initiatives. These are demonstrative of what our sister
agencies also are doing.

Assessments. In conjunction with the release of inter-
agency guidance in May, the OCC conducted assess-
ments of every financial institution we supervise in order
to gauge the institution’s readiness for the task ahead.
This general assessment helps us focus our resources
on the institutions that require priority attention. We also
assessed the degree to which large national banks are
considering the year-2000 exposure of their largest
borrowers, and the banks’ preparation for the new Euro-
pean Monetary Union currency, the Euro, which may
compete for resources with year-2000 efforts.

Our finding was that some national banks and some
vendors need to speed up their efforts in order to
complete their year-2000 preparations in a timely man-
ner. In order to alert institutions to the importance that
both regulators and the Congress place on these prepa-
rations, and particularly the importance of setting and
meeting deadlines, | recently sent a letter to all chief
executive officers of national banks and bank vendor
companies expressing my concerns about those who
are not doing enough.

To follow up on our assessments, OCC examiners con-
tacted the chief executive officers of each of the banks
and vendors that we found to be lagging in their planning
efforts. Examiners evaluated any actions taken since the
first assessment. For banks that had not taken sufficient
action, we scheduled an on-site examination within 90
days.

Year-2000 exposure of large corporate borrowers. The
value of bank loan portfolios may be affected if borrow-
ers are unable to meet their payment obligations to the
banks because of the borrowers’” own year-2000 mal-
functions. For this reason, the OCC has looked at
syndicated loans exceeding $25 million in which the 24
largest national banks participate. Those banks under-
wrote approximately $425 billion in syndicated loans in
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1996, representing 80 percent of the syndicated loans
originated by national banks and 36 percent of all
outstanding shared national credits.

Our results show that while large national banks are
aware of the credit implications of the year 2000, most
need to take additional actions to address the issue with
current or potential borrowers. Presently, most banks we
have assessed are in the process of determining what
should be done to address year-2000 credit risks. Most
will review year-2000 plans with corporate borrowers,
and many plan to include year-2000 analyses in their file
documentation or credit review process.

European Monetary Union. The OCC has talked to a
number of national banks, federal branches, and data
centers active in foreign currency transactions to find out
whether the scheduled 1999 introduction of the new Euro
currency may place significant competing demands on
scarce technical resources. None of the institutions
assessed said that their EMU projects conflict with their
year-2000 projects. We will continue to monitor this issue.

Bank examinations. The OCC is examining, on-site,
every national bank for year-2000 compliance by mid
1998. In notifying the banks about these year-2000
examinations, the OCC emphasized that it would look for
comprehensive planning and a clear commitment to
meeting year-2000 goals. We informed the banks that we
would focus special attention on whether senior man-
agement and the board of directors are fully engaged in
the planning and monitoring of year-2000 conversion
efforts.

We initiated the examination process in June, and we
have completed approximately 500 examinations. Based
on our initial analysis of those exams, | can tell you that
we are finding both evidence of strong commitment, and
areas of concern. Overall, national banks are aware of
the year-2000 problem, and, where relevant, are working
well with their vendors. However, some banks, particu-
larly some community banks, still do not have well-
developed management processes for dealing with their
vendors.

The banks that came up short in our initial examinations
are on notice that they are behind schedule and will be
held accountable to demonstrate improvements as soon
as the next quarter. The OCC is instituting a quarterly
reporting system for year-2000 monitoring of national
banks and their vendors. This will enable more timely
and efficient supervisory responses to institutions that
are having year-2000 difficulties.

Enforcement. Institutions must recognize that making

adequate preparations for the year 2000 is more than a
regulatory requirement—it is a business imperative. As
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part of our efforts to help make sure national banks are
prepared for the date change, the OCC must consider
how it will use its supervisory and enforcement authority
if a bank fails to prepare adequately. Our response will,
by necessity, depend on many factors. When we find that
an institution is slipping behind schedule and is likely to
fail to meet one or more of the key benchmark dates, we
must identify the reason for that failure and assess the
efficacy of enforcement action. We will not be hesitant to
take action, but we must all recognize that doing so will
not assure year-2000 compliance for institutions that are
trying, but still failing, to solve their year-2000 problems.
Thus, we are working with our fellow financial institution
regulators to identify as early as possible which institu-
tions are in serious trouble and to develop contingency
plans to deal with them.

With regard to the service providers and vendors na-
tional banks use, we have successfully exercised en-
forcement authority in the past. In all such cases the
service providers agreed to take corrective measures
and it was not necessary to initiate formal proceedings.
We have no reason to expect resistance from vendors
with regard to our year-2000 efforts.

Outreach. | have asked senior OCC management to
maintain an active role in communicating year-2000
issues and concerns to the industry. A discussion of the
year 2000 is on the agenda for the “Meet the Comptrol-
ler” meetings with senior bank officers, which we hold
throughout the year. Our district management teams
have been very active in discussing this issue with their
bankers during outreach meetings, and senior OCC
managers will continue to give speeches on this subject
in a variety of public and industry forums. As the year
2000 approaches, we will also identify other useful ways
to inform the public about these issues, while continuing
to maintain public confidence in the banking system.

CAMELS ratings. Your letter of invitation asks whether
year-2000 preparedness will be reflected in an institution’s
CAMELS rating [based on capital, asset quality, man-
agement, earnings, liquidity, and sensitivity to market
risk]. Our examiners evaluate a bank’s ability to manage
risks, including the risks posed by existing or emerging
issues facing the institution or the financial services
industry, such as the year-2000 problem. In that regard,
bank management’s near-term, year-2000 compliance
efforts—that is, how we rate their current year-2000
commitment—will be a significant factor in determining
the management component of the institution’s safety
and soundness CAMELS rating. Ultimately, an institution’s
failure to address the problem of, and prepare for, the
year 2000 could lead to undue exposure to transaction,
credit, liquidity, and strategic risks. Should it become
clear, based on the results of testing, that an institution
faces serious problems in making its mission-critical



systems year-2000 compliant, we would make appropri-
ate adjustments to the capital and earnings components
of the institution’s CAMELS rating.

Contingency planning addressing liquidity. As you note
in your letter of invitation, problems can arise despite the
best preparation. For that reason, we are also making
sure, in the course of our examinations, that national
banks have adequate contingency plans. Your invitation
letter asks, specifically, what planning is necessary to
handle the liquidity problems that may arise. The OCC as
a matter of course evaluates liquidity risk and contin-
gency funding plans during bank examinations. Based
on their risk exposure and size, banks have either formal
or informal contingency funding plans incorporated into
their management processes.

However, the century date change could result in prob-
lems of a greater magnitude and of a somewhat different
character than we have experienced in the past. If an
institution was unable to access its data processing
systems for an extended period of time, it would, eventu-
ally, be unable to conduct its business. Or, even if it could
conduct its business, it might not be able to access its
contingency funding lines, because its information sys-
tems could not communicate externally. Early testing, so
that problems can be isolated and targeted contingency
plans developed, is an essential element in dealing with
this problem.

International Preparedness

Your letter of invitation asks about the year-2000 pre-
paredness of the international community. The Federal
Reserve Board, the Federal Deposit Insurance Corpora-
tion, and the OCC have been closely involved in efforts to
focus the international supervisory community on the
issue, recognizing this is a problem of global dimen-
sions. In particular, both the Federal Reserve and | asked
that this matter be put on the agenda for the Basle
Committee on Banking Supervision. | personally partici-
pated in that discussion. The Committee has just issued
a paper on the year 2000 that outlines the steps that
financial institutions need to take to resolve the problem,
and identifies the role of bank supervisors in helping to
ensure success. The Basle Committee has sent copies
of this paper—which covers much of the same ground as
the FFIEC’s statement—to banking supervisors in more
than 150 countries. A task force under the Committee is
now surveying the adequacy of year-2000 efforts, both in
G-10 and non-G-10 countries.”

"The G-10, or Group of Ten, includes the following eleven
countries: Belgium, Canada, Germany, France, ltaly, Japan, the
Netherlands, Sweden, Switzerland, the United Kingdom, and the
United States.

Conclusions

In my role as chairman of the FFIEC, | have worked with
the other banking agencies to develop an aggressive
program to address the year-2000 problem. We have
informed the institutions we supervise about supervisory
concerns and potential problems. In addition, the OCC
and the other supervisory agencies have pressed for an
international understanding of the need to provide similar
uniformity and coordination among countries.

As Comptroller of the Currency, | have established a
forceful program to ensure that national banks are pre-
pared. A critical aspect of this program is testing. Banks
must test their systems to make sure they can process
dates after the year 2000, and they must make sure
these systems are compatible with external systems with
which they exchange data.

In conclusion, all the financial institution regulators are
working hard to help the financial services industry
succeed in meeting the year-2000 challenge. No bank-
ing supervisor can guarantee that no problems will occur
on January 1, 2000. But we can—and must—do every-
thing in our power to ensure that the institutions under
our supervision understand what the situation demands,
respond accordingly, and have contingency plans in
place in case of malfunctions. As chairman of the FFIEC
and the Comptroller of the Currency | am completely
committed to that goal.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
1997 National Community Development Lending Conference, on the
democratization of financial services, New Orleans, Louisiana,

November 5, 1997

Abraham Lincoln was a great president but sometimes a
poor prophet. At Gettysburg, in what is universally viewed
as the finest speech ever delivered on American soil, he
predicted that “the world will little note nor long remem-
ber what we say here.” How wrong he was! But Lincoln’s
characteristic modesty where his own gifts were con-
cerned, | think, reflects a universal tendency to under-
value the importance of our own lives and times—to
mistakenly conclude that because so much of what we
do is routine and mundane, little of it will matter to future
generations. It is all too easy to forget that change need
not be violent or abrupt to have significant—or even
revolutionary—impact.

Just such a revolution has been quietly unfolding during
our time. The effects of major steps forward in what | like
to refer to as the democratization of financial services
have made the benefits of financial services available to
entirely new segments of our society. In 1776, only the
very wealthy had access to the few financial institutions
available. Even a century later, there were many more
banks, but law and custom still limited their ability to
serve the needs or ordinary citizens. Indeed, until 1913,
national banks were actually prohibited from making
mortgage loans for homes and farms. Then, beginning in
the 1920s, bankers began to discover business opportu-
nities in the retail market for loans and other bank
services. And since the end of World War I, meeting
consumers’ financial needs has become a robust part of
banking business.

But it was only recently—really within the last several
years—that this democratization process has come to
embrace low- and moderate-income Americans. Today,
for millions of our fellow citizens, particularly low- and
moderate-income Americans, this democratization pro-
cess—this improved access to credit and other financial
services—has truly brought home the promise of the Amer-
ican dream for the first time. It has enabled renters to
become homeowners; it has made it possible for thinkers
and doers with the germ of an idea to turn that idea into
a small business and build it into something even bigger.
It has enabled us to work toward the renewal of our aging
communities, so mean streets could be restored to main
streets. It has put us on the right path—the path of
economic opportunity—to resolving some of the social,
racial, and ethnic differences of our past.

The financial history of the twentieth century will soon be
written, and when it is, | believe it will show that these last
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few years have been truly noteworthy ones in advancing
access to financial services. One area in which we have
seen particular progress is in loans to would-be home-
owners. The numbers are impressive. Between 1993 and
1996, home purchase loans to borrowers in low- and
moderate-income areas have risen 33 percent, or about
one and a half times as fast as home purchase loans
in upper income neighborhoods. In the same period,
mortgage originations to Hispanic Americans and Afri-
can-Americans have risen 56 percent and 53 percent,
respectively.

Of course, people are more than percentages. They are
individuals, with hopes and dreams for themselves and
their families. So consider this: if home purchase loans to
minority groups had increased no faster than the growth
in these loans to all borrowers, roughly 190,000 more
conventional home purchase loans to minorities—repre-
senting more than $16 billion in loans—would not have
been made between 1993 and 1996. That means 190,000
more American families—about 800,000 people—would
not have known the security and inner satisfaction that
comes from home ownership. It means that hundreds of
American communities would have been deprived of the
greater permanence and stability that homeowners bring
to their neighborhoods.

Financial democratization is hardly limited to home mort-
gage lending. Working together, we have also made
important strides in bringing banking services to previ-
ously underserved communities and in understanding
why some populations either go elsewhere to obtain
financial services or do without them. For example, on
the Navajo reservation in 1994, there were 3 bank
branches. Today there are 12. In 1994, the Navajos had
2 ATMs. Today they have 14. Regulatory initiative helped
to highlight the Navajos’ unmet financial needs, but it
was a business decision—and a good one—on the
bankers’ part to respond aggressively to that challenge.
Today, the Navajo branches are highly profitable—for the
bankers as well as for the Navajos, who have benefitted
from an array of new mortgage and small business loan
programs and easier access to deposit and other bank-
ing services. And, importantly, such an example speaks
for dozens more in communities across the nation.

Community development banks and loan consortia have
been developed across the country, and new products
and services are being steadily rolled out: low down-
payment mortgage programs; second-look mortgage



and commercial loan programs; housing counseling
programs; home repair forums for first-time homeowners;
small business loans based on cash flow rather than
collateral; and microfinance programs for entrepreneurial
endeavors. Just last week in San Diego, | attended the
opening ceremonies for the first de novo community
development bank ever chartered by the OCC—an
event that would never have taken place had other
national banks not stepped up to the plate and made
public-welfare equity investments in the new institution.
This is but one example of the exciting developments in
community lending and investing that are transforming
our nation’s landscape. There are many others—an
equity investment bank for low-income small businesses,
retail branches in churches and high schools, and
innovative and specialized loan funds and development
banks organized by local community organizations.

We're where we are today—a step further along on our
journey toward full access to financial services, but still
some considerable distance from the finish line—be-
cause you and other bankers and community leaders
like you—have been willing to invest and become fully
committed partners in continuing efforts to reach our
goal. We're where we are because community leaders
like you and others who have talked with you this week—
for example, Mayor Morial—recognized that through
partnerships with the financial sector can come eco-
nomic empowerment for the communities they serve.
The language of indifference and confrontation has been
replaced by the spirit of cooperation and mutual self-
interest.

You are indeed the heroes of this generation’s democra-
tization of credit story. And from your efforts, we have
learned important lessons. We have learned that the
cause of community development and economic revital-
ization advances best when it advances simultaneously
on many fronts. We have learned, for example, that the
community development strategy that focuses solely on
housing and expanded home ownership may not pro-
duce the same positive and sustainable results as the
more comprehensive strategy that also targets small
business growth and neighborhood employment oppor-
tunities. We have also learned that development loans,
investments, and strategies that target a specific neigh-
borhood work better than a scattershot approach to
lending over a broader community.

We have come to understand the relationship between
financial education and financial success. Increasingly,
we are finding that the most successful loan programs in
the housing and small business markets are those that
include a counseling and technical assistance compo-
nent. The work that goes on behind the scenes in a
makeshift classroom, teaching the fundamentals of bud-
geting or homeowner preparedness, might not be glam-

orous or dramatic, but it can make the difference be-
tween a successful loan and a not-so successful one—
between a dream fulfilled and a dream denied.

We have also learned that the Community Reinvestment
Act can be made to work. We have learned that by
focusing our CRA efforts on results and not paperwork,
we can reduce burden and increase access to financial
services. Our new CRA regulations are predicated on the
belief that one size does not fit all; that different commu-
nities have different needs, and that creative people
ought to be encouraged and rewarded for developing
their own approaches to meeting those needs.

Yes, we have made remarkable progress in community
development lending and investments—progress that is
all the more noteworthy because it has not come easily.
Moreover, this progress is almost universally acknowl-
edged. The question now being debated in many circles
is not whether this progress has occurred but rather
whether this progress—this democratization of financial
services—can advance further in the future. | for one
believe strongly that it can advance—if we focus our
attention on three critical factors.

First, we need to obtain the facts, face up to what they tell
us, and—where we can—respond to what they tell us
with creativity and innovation. For example, the fact is
that a few affordable housing lending programs appar-
ently have higher than normal delinquency rates. Some
have said that these higher delinquency rates mean that
aggressive lending programs for low- and moderate-
income home buyers are not sustainable over any length
of time. On the other hand, some have said that we
should disregard these delinquencies effect, look the
other way.

To me, neither approach is acceptable. The naysayers
would deny progress without closely examining the
entire picture. And those who would close their eyes to
any problems would place at risk the very opportunities
for credit we seek to expand. There is a better course. By
carefully examining those programs where we do have
higher than normal delinquencies, | believe we have an
opportunity to learn a number of important lessons, two
of which are already apparent.

Lesson number one—even in the most aggressive pro-
grams with the highest delinquency rates, more than nine
out of 10 borrowers are paying in full on time. They have
demonstrated they are good credit risks and, were it not
for these programs, these borrowers would have been
denied access to credit.

Lesson number two—from borrowers who have been

delinquent, we have learned there are steps banks
can take to lower delinquency rates. Credit counseling
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programs can have an impact. So can stable and early
intervention servicing arrangements. It's also important to
work with first-time homebuyers to secure a financial
cushion through insurance or some other mechanism so
that borrowers have the wherewithal to deal with unantici-
pated problems, such as a furnace breakdown, a leaky
roof, or a fire.

Certainly there are other lessons we can learn from
studying the results of affordable lending programs—
even those where delinquencies appear to be higher
than normal. The key point is to learn from these results—
not to use them as a justification for suspending efforts to
reach previously underserved populations. They must
not be an excuse for throwing the baby out with the bath
water.

The second critical factor in sustaining community devel-
opment lending performance into the future, | believe, is
gaining a greater commitment on the part of government
at all levels to innovation in community development
finance. The fact is our public resources are scarce. We
simply cannot afford to miss opportunities to better
leverage these resources and target them to support the
leading edge of innovation among private sector lenders.

Further, the best efforts of private sector lenders will fall
flat if local governments fail to do their best to keep the
streets clean, the lights on—and to make certain that
communities on the way back are reliably supported by
essential public services, including safe and effective
schools. Fortunately, we have a new breed of creative
and strong leaders in local government who are setting
an example in this area. From Mayor Morial here in New
Orleans to Mayor White in Cleveland and Mayor Archer
in Detroit we have learned new lessons in how to marshal
local resources, energize whole cities, and set a clear
revitalization course for business, banking, and for-profit
and non-profit development communities.

The third important factor that will affect our ability to
advance the democratization of financial services in the
future involves, on the one hand, finding new ways to
expand access to financial services and promoting asset
building for low- and moderate-income groups and, on
the other hand, doing more in financial education and
counseling for those not currently served by the banking
system. Both these elements have a direct impact on the
ability of low- and moderate-income individuals to be-
come full participants in the financial services system.

Finding opportunities to further asset building and ex-
panding access to financial services will require us to be
much more creative in our thinking. | believe much can
be done in this area—indeed, it may be the next frontier
in the democratization process. It's only common sense
that, if we can create profitable branches in Navajo
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country where there were virtually none in 1990, we can
create profitable financial service delivery systems in
other low- and moderate-income communities. If these
delivery systems are to succeed, they will have to be
innovative, just as successful community development
lending reflects innovations that are outside the box of
traditional lending. For example, these delivery systems
will have to be community based and reflect the linguistic
and cultural needs of local communities. And they may
not look like traditional bank branches or ATMs. Similarly,
successful financial education and counseling will re-
quire more creative thinking about the economic back-
ground and culture of those who meet their financial
needs outside the economic mainstream of our society.

You might conclude from what | have said so far that | am
pretty optimistic about the future. By and large, you
would be right. You might also conclude that the histori-
cal process of expanding access to financial services is
by now well nigh unstoppable. After all, it was none other
than Lincoln who, in 1856, assured an Indiana audience
that “revolutions do not go backward.” But we have
already alluded to Lincoln’s limitations as a prophet, and,
here again, | must respectfully register my dissent.
History shows that revolutions can and do slide back-
ward if those who have a stake in defending them fail to
rise to that challenge. The truth is we will not be able to
continue the democratization of financial services into
the future if we lack the necessary will and commit-
ment . . . if we are unwilling to take the risks of innovation
... if we focus on problems as an excuse rather than
learning from our experiences and using that knowledge
as a basis for continued efforts.

There is also the distinct possibility that some provisions
in financial modernization legislation now pending in
Congress could diminish the value of the bank charter
and reduce the ability of bankers to continue to advance
the democratization process and serve a broader array
of customers and communities. That is a possibility that |
would find troubling even if | were not the Comptroller of
the Currency. For banks perform a special function in our
society. Banks are subject to standards that often do not
apply to other providers of financial services. Banks are
comprehensively and frequently examined to ensure that
they are a safe place to store money. Banks are subject
to certain specific types of obligations, such as con-
sumer protection requirements and CRA.

If banks are to continue to shoulder these responsibili-
ties, they and their subsidiaries must be allowed to
engage in a broader range of financial and financially
related activities to the same extent as other financial
providers. To do otherwise would be both unfair and
imprudent. For if, in the name of “financial moderniza-
tion,” incentives are provided for banks to shift new and
expanding activities to holding company affiliates, the



bank itself will become a less stable enterprise and
less able to meet its obligations to its customers and
community. Banks would no longer be able to perform
their special economic and social functions. Many would
be unable to make the contributions to the cause of
community development that we are here to discuss this
week.

| strongly believe that good financial modernization
legislation is critical if banks are to emerge as robust
providers of financial services into the twenty-first cen-
tury. But genuine financial modernization legislation must
advance bank safety and soundness, further access to
credit, promote competition, and lead to lower prices
and more options for consumers and business. Genuine
financial modernization is critical if banks are to continue
advancing the development of Americans and their
communities.

But net-net, despite all the problems, | am optimistic
about the future. | am optimistic that, in the end, Con-
gress will do the right thing and give us real financial
modernization rather than modernization in name only. |
am optimistic that the real progress that we have made to
date in advancing the democratization of financial ser-
vices will continue. And | am optimistic that, through
dialogue and partnerships, we will continue to make
even more impressive strides in promoting the develop-
ment and redevelopment of our nation’s communities.

In my four and a half years as Comptroller and chairman
and vice chairman of the Neighborhood Reinvestment

Corporation, | have visited scores of American cities and
taken dozens of bus tours through neighborhoods and
community development projects. | have talked with
home loan applicants at credit counseling sessions in
neighborhood churches. | have spent a day wielding a
hammer and spreading spackle as part of a volunteer
project to rehabilitate low-income housing. And for the
past three years, OCC staff members and | have tutored
elementary school children at a public school two blocks
from our Washington headquarters. As a consequence,
as is the case for most of you, I've seen for myself the
strength and ability of Americans who have not been
able to gain access to mainstream financial services—
but still have the desire and zeal to become full partici-
pants in the American economy. | have seen for myself
how, despite the many difficulties you have had to
overcome in creating innovative programs and finding
ways to meet the needs of a broader range of customers,
you have stepped up to the plate and more than met this
challenge. In short, | have seen the possibilities for a
better future for America with my own eyes.

We have a choice—a choice of either continuing our
efforts to make sure these underserved Americans achieve
their piece of the American dream, or using the difficulties
inherent in any innovation as an excuse for backing away
from our commitment to this segment of our society.
Because of their innate abilities and desire to succeed,
and because of your continuing energy and commit-
ment, | am confident we can and will continue to make
significant progress in the years ahead.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
Consumer Federation of America, on open competition in financial services
with appropriate consumer protections, Washington, D.C., December 4, 1997

It is a pleasure to be with you once again as the
Consumer Federation of America (CFA) begins its fourth
decade of distinguished service to consumers and to a
growing economy—interests that are truly inseparable.
But it was not so long ago that a different view prevailed.
Indeed, when CFA began its work back in 1967, the
consumer marketplace was widely considered to be a
zero sum game in which buyers and sellers could make
good only at the other’s expense. Consumer protections,
especially in financial services, were weak. Concern
about customer satisfaction was too often a matter of lip
service; “take it or leave it” was the message implicit in
many retail transactions back then. There is little doubt
that this mentality—at once complacent and confronta-
tional—contributed to the temporary loss of America’s
competitive edge in many key sectors of the consumer
economy during the 1970s and early 1980s.

Today, it is much clearer that consumer satisfaction has a
significant impact on our nation’s general economic well
being. By making informed, rational choices in the
marketplace—by demanding fairness, value, and
choice—consumers reward the best and most efficient
providers of goods and services. In that way, we pre-
serve and enhance our standard of living and competi-
tiveness in the global economy.

For your important contribution to that cause, Steve, you
and CFA deserve our thanks. CFA's work in promoting
consumer education and meaningful disclosure—CFA's
emphasis on fairness, value, and choice for consum-
ers—have helped build a better consumer marketplace
and a better American economy. Often you have sounded
alarms and proposed practical solutions to the failings of
our dynamic consumer marketplace, particularly in the
realm of financial services. Today’s financial consumer
takes for granted so many of CFA's accomplishments
over the years: from credit card and savings account
disclosure and regulation to check hold and home equity
protections—to say nothing of the initiatives that CFA has
spearheaded in protecting the consumer in the insur-
ance and real estate markets. | know of few advocacy
organizations that have been as effective as CFA.

You knew—and now we all know—that a big part of our
economic success as a nation during this century was
the result of recognizing and satisfying the needs of
consumers. This has certainly been true in banking,
especially on the credit side.
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One of the great secular trends of the twentieth century is
what | often refer to as the democratization of financial
services—a retail revolution that has transformed the
whole complexion of banking and with it, our whole
society. Once limited to making short-term loans to ac-
commodate the needs of commerce, commercial banking
today is just as much about households and communities
as it is about business. A century ago, national banks
were prohibited by law from making mortgage loans;
today, banks make more home purchase loans than any
other type of depository institution. Early in this century,
mainstream bankers denounced the idea of lending for
the purchase of an automobile as frivolous if not reckless;
today, commercial banks own the biggest share by far of
the market for auto loans. And, within just a few short
years, we have seen the use of the credit card and other
higher technology payment and credit vehicles proceed
from futuristic to commonplace. Indeed, given current
debt loads and default rates, some have suggested that
we may have actually made access to credit foo easy.

Despite what we have achieved, the democratization of
financial services is by no means complete. There re-
main important areas of concern. One area that | would
like to focus on today concerns the availability of quality
financial products to underserved communities. For while
important strides have been made within the last several
years in serving some of the credit needs of low-and
moderate-income Americans, the non-credit financial
needs of low and moderate income Americans still are
too often going unmet.

For example, roughly 12 million American households do
not have deposit accounts. Millions of others lack access
to effectively regulated credit and payment services.
Many of these consumers are frustrated in their efforts to
build wealth by the lack of a formal banking relationship.
CFA and a number of its member organizations have
long advocated greater participation in the financial
sector as an essential element in our efforts to promote
real economic opportunity and equality all across our
country. Now, as our century comes to a close and as
CFA enters a new decade of service, we must ask anew,
how do we get there? What steps remain to be taken to
bring the millions of under-banked households into the
financial mainstream?

To my mind, there are three essential preconditions that
must exist before any plan to increase banking services



to underserved and unserved communities has a chance
for success. First, we must create an atmosphere that
encourages innovation. Second, we must establish a
balanced regulatory framework. And third, we must
promote greater competition in the financial services
marketplace. Innovation, sensible regulation, and com-
petition, in short, are what | believe to be the keys to
increased access to financial services for low- and
moderate-income Americans.

Let me turn first to innovation. As one reviews the long
process by which credit was democratized in this coun-
try, two things stand out. The first is the extent to which
traditionally held views that it was not possible to safely
or profitably lend to a particular group or area turned out
to be dead wrong. The second is that the development of
these new credit markets required product innovation.
The variable rate mortgage, securitization, the credit
card, targeted community development lending, micro-
finance and support group lending—these were all criti-
cal innovations that propelled the development of retail
credit markets in this country.

Interestingly, while innovation has long characterized the
retail credit market, until recently there has been rela-
tively little innovation in retail service delivery. The advent
of the ATM, supermarket branch, and electronic banking
products are exceptions. Such innovative delivery ap-
proaches are going to have to become the rule of the
future.

This relative lack of innovation in the non-credit product
area raises two questions. What caused it? And what can
be done to encourage greater innovation and product
integration that would help all segments of our population
but particularly the underserved segment? For answers
to these questions, | believe we have to look at the two
other essential preconditions for expanding access to
financial services—sensible regulation and competition.

To my mind, for much of this century, the banking
industry has been locked into a regulatory straightjacket
that has limited its ability to innovate. For example, until
very recently, for a bank to open something as mundane
as a point of sale terminal, enabling customers to make
payments at a convenient location, required a branch
application. And, because of state and interstate branch-
ing restrictions, permission to open this sort of an
innovative branch was often denied. The same thing was
true for mobile delivery of banking services. A mobile
delivery vehicle was also deemed a branch, and, here
again, approvals were often denied because of restric-
tive rules and regulations.

Moreover, rather than being encouraged to provide
integrated products and services, banks have until fairly

recently been actively discouraged by regulation from
providing new products and services or integrating
product and service offerings.

It should go without saying that, in criticizing some
regulations that restrict innovation and competition, | am
by no means criticizing all regulations. Many regulations
on the books are absolutely necessary to provide ad-
equate consumer protections, safe and sound opera-
tions of financial institutions, and a fair and open market-
place. For example, where banks sell multiple products,
it is essential that they be required to make appropriate
disclosures so that consumers know that they are pur-
chasing what they set out to purchase.

What | am arguing for, instead, is balanced regulation—
regulation that minimizes burden, promotes competition,
but at the same time protects consumers and the
economy.

In recent years, | believe we have proved that regulation
does not have to be burdensome to be effective—
indeed, that regulation can go hand in hand with ex-
panded business opportunity. A good example of that—
one in which | take particular pride—is the revised
Community Reinvestment Act—a statute long written off
as both onerous and ineffectual. By refocusing its em-
phasis from process and paperwork to product and
concrete results, we have seen dramatic increases in
community development lending and investment. In the
past four years, banks have invested four times as much
in community development projects as they did in the
previous 30 years. During 1996 alone, national banks
and their community development partners invested
almost $1.5 billion in community development corpora-
tions and community development projects—funds used
to produce affordable housing, finance small business,
and develop retail and commercial revitalization projects.

When the Community Reinvestment Act (CRA) became
law 20 years ago, few thought of it as anything more than
a new imposition on the banking business. Today it has
become the opening wedge for building profitable rela-
tionships between banks and previously underserved
markets. It has provided bankers with information—and
incentives—to assess and address these markets. In
short, the recent history of CRA has seen a dramatic and
promising shift in emphasis away from mere compliance
to competitive opportunity for providers and consumers
of financial services.

For example, consider how CRA has helped address the
banking needs of native Americans. On the Navajo
reservation, a land mass the size of the state of West
Virginia, there were 3 bank branches in operation in
1994. Today there are 12. In 1994, the Navajos had 2
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ATMs. Today they have 14. Regulatory initiative and CRA
obligations certainly helped to highlight the Navajos’
unmet financial needs. The OCC, for its part, sponsored
the formation of partnerships between the tribal govern-
ment, community organizations, and financial institutions
and launched educational programs that helped break
down the barriers of culture and miscommunication. But
it was a business decision—and a good one—on the
bankers’ part to respond aggressively to that competitive
challenge. Today, the Navajo branches are highly
profitable—for the bankers as well as for the Navajos,
who have benefitted from an array of new mortgage and
small business loan programs, as well as easier access
to deposit and other banking services.

The recent history of low- and moderate-income housing
finance offers another good example of the new possibili-
ties inherent in competition coupled with enlightened
regulation. The “low/mod” market was one bankers had
long shunned—again, in large part because they lacked
both information about that market and competitive
incentives to explore it. The renewed emphasis on CRA
over the past five years has led many bankers to
reconsider their mortgage lending policies to low- and
moderate-income communities. And, lo and behold, they
have discovered that most of these loans perform just as
well, if not better, than home purchase loans to more
traditional borrowers. That experience has drawn new
lenders into the market—drawn not by the compulsion of
the law but by the magnet of new opportunities for profit.

Reaching out to new markets requires new and innova-
tive ways of doing business. The lessons we are learning
from our experiences in expanding access to credit are
leading to improvements in the broader service area. The
OCC'’s own research on the needs of the nontraditional
bank customer reaffirms what the experience of the
marketplace tells us: that first-time homeowners some-
times need more than a mortgage to make their experi-
ences positive ones. They need a whole range of ancil-
lary products and services. We have found, for example,
that the default rates in the affordable mortgage market
are lowest where lenders work with borrowers both
before and after the loan closes, to acquaint them with
the intricacies of the lending process, and to develop
budgeting and household management skills. We have
found that early intervention programs can be effective in
preventing a loan in trouble from becoming a loan in
default. Of course, none of this will come as a surprise to
CFA, whose efforts to promote consumer education—by
means such as this conference—have long been a
model for others to emulate.

In other words, to become successfully integrated into
the economy, we have learned that nontraditional bank
customers benefit from an integrated package of financial
products and services. There is nothing new in this
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lesson. Back around the turn of this century, in what was
heralded as one of the real financial and social reforms of
the day, big employers started to pay workers their
wages by check instead of by cash. This obviously made
sense for employers, who no longer had to keep large
sums of currency on hand. But what really commended
the change in policy to its proponents was its expected
beneficial effect on the standard of living of the wage
earners. Having to cash their paychecks at the bank
would presumably make it easier for wage earners to
save and to budget, and less likely that their earnings
would fall prey to theft or their own impulse spending.

But it didn’t work out that way. Few factory workers had
bank accounts or felt comfortable setting them up.
Instead, local merchants—especially saloon keepers—
got into the business of cashing paychecks for paying
customers. For all the good intentions with which it was
launched, this experiment wound up doing little to pro-
mote thrift—or sobriety.

This story holds lessons for us today. Certainly, loans to
first-time homeowners and consumers are important. But
to help these Americans become full participants in our
national prosperity, it is equally important to provide
information about and access to the whole interrelated
menu of financial services. As we reach out to underserved
markets, we need to embrace a balanced, integrated
approach that includes financial education, savings and
investment products, and low-cost access to the pay-
ments system, as well as credit in its various shapes and
forms.

Some banks have already made important progress in
this area. CFA is especially to be commended for
collaborating with financial institutions in programs to
provide comprehensive financial education. One of our
largest banks recently unveiled a program that offers
employees without bank accounts direct deposit of
paychecks and a debit card, through which funds can be
accessed from ATMs and point-of-sale (POS) locations
nationwide. Other banks use stored-value cards for the
same purpose. Still other institutions, which serve large
foreign-born populations, allow people without accounts
to electronically transmit funds abroad for a low flat fee—
an especially important service for immigrants wishing to
send cash to family members outside the United States.
Such services will become increasingly important when
the law requiring that government payments be transmit-
ted electronically goes into effect in 1999.

The integrated approach to consumer finance that | am
advocating today bears directly on the debate going on
here in Washington and in state capitals around the
country over financial modernization. From the begin-
ning, the OCC'’s position has been that genuine financial
modernization must advance bank safety and sound-



ness, promote access to credit, enhance competition,
and lead to lower prices and more options for consumers.
We believe that all of these goals would be served by
legislation that would permit banks to engage in a wide
range of financial activities and to choose the organiza-
tional form that best suits their business plans, consistent
with safety and soundness.

Take the question of insurance powers. Just like the turn-
of-the-century worker whose paycheck was worthless
without a place to cash it, today’s aspiring homeowner or
small business owner will get nowhere without property
insurance. Period. All the budgeting and counseling, the
saving and the comparison shopping, and the most
accommodating lender in the world will not do the trick if
affordable property insurance cannot be obtained.

It simply does not make sense to me that on the one
hand we encourage bankers to reach out and make
more home purchase loans to low- and moderate-in-
come borrowers or more small business loans, and then,
on the other hand, we tell these same lenders that they
cannot provide the product required to close the transac-
tion. Nor does it seem reasonable to deny the customer
in need of insurance the benefits of competition for his
business. Neither the banker’s nor the customer’s interest
require that the customer be obliged to go elsewhere to
get the insurance he or she needs.

You and others have expressed legitimate concerns
about the cross-selling of loan and insurance products.
Certainly there is potential for abuse. No one would
dispute that we need effective consumer protections to
prevent unfair and deceptive practices. No one would
defend a lender who used pressure tactics to coerce

customers into buying insurance or any other related
product. And many states, in addressing the question of
insurance sales by banks and other depository institu-
tions, have adopted reasonable and effective safeguards
to prevent such abuses from occurring.

For example, the recently enacted law of the state of
lllinois contains a comprehensive package of consumer
protections: licensing of bank insurance personnel, full
disclosure of the risks associated with insurance, restric-
tions on the use and sharing of confidential customer
information consistent with federal standards, and prohi-
bitions against coercive practices.

But, just as important, the lllinois statute does not put
banks at a critical disadvantage in competing with
nonbank insurance providers for the customer’s busi-
ness. That adds up to real competition and more choice
for consumers. In the end it will mean lower costs for
everyone. And that is something we can all support.

The potential exists right now to make very great strides
toward improving the financial well-being of all Ameri-
cans, but particularly underserved and unserved Ameri-
cans. To achieve that potential, we need to encourage
innovation, a balanced and sensible regulatory environ-
ment, and an open marketplace that serves everyone
through genuine competition. | am confident that we can
take these steps forward. At the OCC, we are committed
to building on our constructive partnership with CFA to
make certain these steps are taken and taken in a way
that ensures a better world for America and all America’s
children.

Thank you.
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Remarks by Eugene A. Ludwig, Comptroller of the Currency, before the
Federal Financial Institutions Examination Council Conference on Regulatory
Capital, on regulatory capital with a risk-based component, Washington, D.C.,

December 12, 1997

Good morning. As the current chairman of the Federal
Financial Institutions Examination Council, it is my plea-
sure to welcome you all to our conference on regulatory
capital. The subject before us today is one whose
importance and complexity are truly worthy of the out-
standing representatives of the financial, academic, and
government gathered here to discuss it. Let me extend a
special welcome to our featured speakers, Governor
Phillips and Mr. Medlin.

Almost 10 years ago, the Basle Committee on Banking
Supervision adopted the accord on international conver-
gence of capital measurement and capital standards.
The Basle accord was immediately—and rightly—hailed
as a landmark event. “Never before,” one commentator
wrote in 1988, “have regulators from so many countries
reached agreement on a basic issue affecting the opera-
tion of financial institutions.” Basle was the breakthrough
that formed the basis for rationalizing the international
crazy quilt of regulatory capital standards. It helped to
assuage a building protectionist backlash against non-
U.S. financial service providers, some of whom had been
accused of taking advantage of unequal regulation to
leapfrog their American competition. With the Basle
accord, the rationale for retaliation—which had real
potential for disrupting the global flow of financial prod-
ucts and services—lost urgency.

And that was not all. The Basle accord highlighted and
ultimately helped reverse the slippage in bank capital
levels worldwide. It focused attention on the whole
concept of risk, as a tool both for bank managers and
bank supervisors. It gave official recognition to the
growing importance of off-balance sheet activities in
bank operations. Finally, Basle pointed the way to the
future—a future full of possibilities for continued coopera-
tion and international harmonization of bank regulation—
cooperation which has continue to bear important fruit in
such important areas as the regulation of derivatives,
year-2000 compliance, money laundering, and more.
Unquestionably, the Basle accord has significantly ad-
vanced the effectiveness of bank supervision worldwide.

Certainly no one expected that the Basle risk-based
capital formula would endure for all time. But few of us
imagined that we would have cause to revisit these
issues so soon. Since 1988, the financial marketplace
has evolved far faster than most of us anticipated—and
in new, often uncharted directions. The explosive growth
of asset securitization, derivatives and other hedging
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instruments, and new internal risk management strate-
gies and technologies have transformed the traditional
banking business—and introduced new risks of their
own. Changes in the statutory and regulatory framework
have paved the way for interstate banking, new opportu-
nities for affiliations, additions to the permissible product
mix, and corporate consolidation. Globalization has pro-
ceeded apace, bringing new competitive pressures and
opportunities in its train. We have become a nation of
investors instead of savers, with all that implies for bank
funding and liquidity. Money itself is in the process of a
historic transformation from a tangible commodity to a
series of electronic impulses embedded on microchips.

But even if the banking world had stood still over the past
decade, the current risk-based framework would never-
theless have required attention. As it is, many outside
analysts believe that the time has arrived for major
modifications of our current capital framework. They
point both to its technical limitations and the practical
problems that have flowed from them. Certainly Basle
reflected the temporal wisdom of its time, when there was
less focus on risk as the fulcrum for safety and sound-
ness supervision and our tools for measuring risk were
not as refined as they are today. The original accord of
1988 primarily addressed the issue of credit risk and did
not address many other kinds of risk that affect banks’
need for capital. And its approach to credit risk presup-
posed a limited ability to distinguish between different
levels of risk.

One important test of any regulatory regime is whether it
promotes rational or irrational economic behavior. Does it
allocate investment capital fairly and efficiently? Or does
it divert resources unproductively and serve primarily to
make more work for lawyers and other financial engi-
neers whose job it is to identify and exploit loopholes?

Our implementation of the risk-based capital standard,
some critics conclude, is problematic in this regard. For
example, the current system, these critics point out, has
given rise to a whole cottage industry of consultants and
advisers, producing ream upon ream of ponderous
interpretations designed to help banks calculate and
manage regulatory capital. What's more, the capital
accord applies only to banks and their subsidiaries.
Other types of financial institutions are not held to the
same level of rigor. So while the Basle accord has clearly
helped level the playing field between U.S. and foreign
banks, the absence of uniform international standards in



other sectors of the financial marketplace continues to
create competitive inequalities that can make it difficult
for banks to compete effectively with nonbanks here at
home and abroad.

So where do we go from here? Can we draw on the
experiences of the past decade to reform the current
risk-based capital framework, altering it to bring it into
line with the current realities of the financial marketplace?
Or is a more dramatic overhaul needed? As a member of
the Basle Committee, | am certainly raising these ques-
tions with other members of the international supervisory
community.

Some reforms of the risk-based framework are already
under way. For example, supervisors in several Basle
Committee countries are currently looking at ways to
extend the capital accord framework to credit derivatives
and other novel financial instruments. There are those
who believe that a transaction-based form of capital
adequacy could eventually capture risk of credit concen-
trations and other types of risk such as operational risk
and settlement risk.

But there is also a school of thought which says that
because the more subjective—but no less critical—risk
factors can never be quantified for inclusion in any risk-
based capital formula, we should throw in the towel
altogether and lay the risk-based approach to rest,
honoring it as a regime that accomplished much in its
heyday but one that has outlived its usefulness.

Some bankers and regulators might be prepared to do
just that, if we were only able to agree on a better
substitute. That is where the difficulty arises—and that is
why we have our work cut out for us today. Not that we
can realistically expect to achieve a consensus on such
a complicated subject in the space of a few hours. The
options we will be discussing range across a wide
gamut, and each one has distinct pluses and minuses.
But we can at least expect to learn more about the
possibilities from the varied perspectives of the distin-
guished representatives of the financial, legal, and aca-
demic communities here with us today.

As our discussion proceeds, it seems important to me
that we make a special effort not to confuse means and
ends in two very fundamental respects. First, there is a
danger that, in dealing with the technical challenges
involved in measuring regulatory capital, we lose sight of
the function of capital itself. For the truth is, that even
though the financial world has seen massive changes in
recent years, the logic behind regulatory capital is pretty
much the same as it has always been: bank owners are
most likely to operate prudently when they have their own
funds at risk. Capital provides a buffer against losses
and thus protects the interests of depositors—and de-
posit insurance.

Second, it is important that we not lose sight of the fact
that while capital is only one, albeit important, indicator of
an institution’s overall health, it is also only one, albeit
important, tool in our overall supervisory arsenal. Most
regulators would hesitate to say that capital, even a
mountain of capital, will guarantee a bank’s stability or
future solvency. Indeed, excessive capital can be almost
as detrimental as inadequate capital, if it compels bank-
ers to take greater risks to earn the hurdle rate of the
return that the markets require. Some have argued that
no amount of capital will salvage a bank that is grossly
mismanaged. Catastrophic events do occur, and when
they do, all bets are off. On the eve of the Great
Depression, commercial bank capital was well in excess
of regulatory minimums, sometimes by a factor of two or
three. But it was all swept away by a flood of unantici-
pated losses.

That is why some have argued that, as my friend and
distinguished predecessor John Heimann once put it,
capital adequacy is “situational”—just one factor to
consider in the context of the caliber of the bank’s
management, the level of its earnings, and a host of
other factors. At the OCC, we have always tried to look
beyond the raw numbers to interpret what those numbers
mean for a particular institution, with its own peculiar risk
characteristics. As a matter of policy, capital measure-
ments should be determined obijectively, consistently,
and uniformly, but the interpretation of those measures is
necessarily subjective and should be an adaptable
component of overall supervision.

Notwithstanding that fact, | for one firmly believe that
we need solid, substantial, and tangible capital—regula-
tory capital with healthy, uniformly applicable minimum
standards.

Historically, bank supervision has always involved com-
promises and tradeoffs and trying to strike the optimum
balance of intervention and detachment. Over time, the
pendulum has swung between those two poles. It was
not that long ago that examiners conducted what
amounted to intensive audits of loans and passbook
accounts, and counted all the cash in the vault. But the
marginal benefits of this exhaustive approach led to its
abandonment in favor of a framework in which examiners
made only rare and fleeting appearances inside the
banks they were responsible for. Because that approach
also proved unsatisfactory, for obvious reasons, the
search resumed for the right middle ground. We may not
yet have found the perfect system, but our risk-based
approach to supervision takes us a giant step closer to
supervisory prudence.

The history of regulatory capital has included similar give

and take. Over the course of the last century, until the
implementation of the Basle accord in the late 1980s,
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bank capital levels fell almost steadily. More than a hun-
dred years ago, the first Comptroller of the Currency
discouraged bankers from increasing capital because
he worried that increased capital would lead to too-rapid
asset expansion—a story which illustrates yet another
way in which regulatory capital has been used to pro-
mote supervisory goals. But this view of capital as a
public policy liability changed, as concern shifted to the
safety of deposits in the pre-insurance era, when confi-
dence in the banking system often hung by a thread. In
1914, the OCC adopted its first minimum capital ratios—
a flat 10 percent of deposits. Banks typically posted the
most current levels of capital and surplus in gold-leaf
letters as a way of reassuring depositors.

With the advent of deposit insurance, however, the focus
shifted away from depositor confidence to the asset side
of the balance sheet, as federal regulators grew increas-
ingly concerned over risk-taking with insured deposits.
By 1948, the OCC had abandoned the capital-deposit
ratio and was placing emphasis on the ratio of capital to
assets. But which assets? Banks had emerged from
World War Il with huge quantities of government securi-
ties—essentially riskless from the credit point of view.
Thus, the OCC embraced the then-novel concept of risk
assets—a concept generally interpreted as meaning
assets less cash, physical plant, and both direct and
indirect government obligations.

This seemed simple, but it proved anything but that. After
conclusion of the 1951 Treasury—Federal Reserve ac-
cord, which exposed longer term securities to market
forces, these government obligations no longer looked
so riskless. And, just as obviously, commercial loans
varied dramatically in their risk characteristics. So the
regulators tried to fine-tune their formulae. In the early
1950s, the Federal Reserve adopted a scheme based on
“adjusted capital,” which assigned varying percentage
capital requirements according to their presumed rela-
tive riskiness. The Federal Reserve Bank of New York
refined this approach to produce a formula that was even
more complex.

The system soon began to buckle under its own weight,
and the regulators themselves were among the first to
acknowledge it. The OCC backed away from its risk-
asset emphasis in the 1960s and, by the early 1970s, the
Federal Reserve had followed suit. Straight leverage
ratios were adopted and refined—until the 1980s, when
the rise of off-balance sheet activities led risk-based
formulae to come into vogue once again.

If one were to take this history literally, one might predict
that flat ratios are due for a comeback. Indeed, there are
those who advocate just such an approach, as a kind of
regulatory backstop. For those whom history teaches

128 Quarterly Journal, Vol. 17, No. 1, March 1998

that the regulators will never get it right at acceptable
cost, the argument is that, in this age of transparency, the
markets are fully capable of determining how much
capital a given institution should hold.

The odds are, however, that neither straight leverage nor
a purely laissez faire approach will hold sway at the end
of the day. For one thing, the Federal Deposit Insurance
Corporation Improvement Act of 1991 (FDICIA) institu-
tionalized regulatory capital—using a hybrid of Basle-
defined risk weights plus leverage—as a matter of law.
Until Congress decides otherwise, regulatory capital with
a risk-based component will be an integral part of our
overall supervisory strategy. And secondly, as long as
that strategy is genuinely harnessed to the concept of
risk, it is hard to imagine that we will dispense altogether
with risk-weighted capital standards.

So the issue, for all practical purposes, reverts back to
the traditional one of supervisory balance—in this case,
setting capital standards that accurately reflect the risk
they insure against without incurring the kind of burden
that is ultimately counterproductive. Some have pro-
posed that we adopt a simplified approach for commu-
nity banks, in the same way that we have modified our
overall examination procedures to make them less bur-
densome for smaller, healthy banks. Another approach
suggests that regulators should rely upon the banks’ own
internal risk capital allocation models—sometimes known
as RAROC—or ‘“risk-adjusted return on capital”—that
tells bankers how much risk there is in a particular line of
business and how much capital is needed in that busi-
ness. From such calculations, they can determine how
much capital is needed overall. Even so, most experts
agree that these models will never capture all unantici-
pated risks. The problem, of course, is that if capital is to
protect against what cannot be anticipated, then stan-
dards for its need are necessarily vague because it is
impossible to measure them. And some regulators, with
indelible memories of the bank and thrift failures of the
1980s and early 1990s, have misgivings about letting
financial institutions in effect set their own capital levels.
Certainly, before we embrace risk allocation models too
enthusiastically, they will have to have met the test of
several down cycles in the economy.

What | have tried to do in these brief remarks is to
provide some perspective for our discussions today—
perspective that points to the importance of maintaining
a reliable, substantial and tangible capital base for all
institutions, but one which also reflects the genuine risks
financial institutions face. Striking the right balance is the
challenge we face. With the help of the experts gathered
here today, | know it is challenge we will meet.

Thank you.



Remarks by James Kamihachi, Senior Deputy Comptroller for Economic and
Policy Analysis, before “Pathways to Profits: Banking in the 21st Century,”
Houston Baptist University Symposium, on banking and technology,

Houston, Texas, October 30, 1997

Banking and Technology

Good morning, and thank you for inviting me here today.
I'd like to talk to you about banking and technology. We
Americans are often eager to embrace new gadgets—
we like to try new things; and we like to find better ways
to do chores. Sometimes, we understand our gadgets—
they are as simple as pointing the remote control to
change the TV channel.

Other times, things don’t work as we expect or want them
to. Let me give you two examples of this technology
disconnect from a Wall Street Journal story about cus-
tomer help lines at the big PC makers. One technician
tells of a time he asked a caller to put a disk in the drive
and close the door. The customer agreed and—a few
moments later—the technician heard a door slam in the
background. But the consensus favorite in my office is
the person who inquired about warranty repairs on his
computer’s broken cup holder—which, upon question-
ing, turned out to be the load drawer for the CD-ROM.

In a lighthearted way, these anecdotes remind us of our
ever-growing reliance on computer technology—whether
we understand it or find it perplexing. And there’s no
going back. Somehow, we're going to have to learn
how to use technology well. And we have to recognize
that there are limits to what technology can do, as
the hapless consumer with the defective cup holder
discovered.

The same lessons are true for banks and technology.
Because the banking industry was among the first to
adopt computer automation, banks today may well have
more applications running simultaneously than any other
sector of the economy. Computer technology continues
to transform the very nature of the business.

Yet, bankers and their customers often take for granted
the pretty remarkable advances that allow us to do our
chores faster, easier, and more cheaply. ATMs allow us to
access our money from around the globe. Customers like
to use telephone banking and it continues to grow as a
cost-effective and efficient means to manage accounts.
And PC banking holds the promise of a more flexible
distribution channel for financial information and pay-
ments between banks and consumers.

This is just the tip of the iceberg. Bankers have an
extraordinary opportunity to lever at least two prime
assets by using technology—consumers’ trust of banks
to handle their money; and banks’ own detailed cus-
tomer information databases. Bankers are going to have
to make sophisticated strategic decisions regarding
what opportunities in the financial services business they
want to pursue. And they are going to have to make very
difficult tactical decisions about their use of technology
in those businesses.

I’'m sure you've thought about some of these things
before. | know that, as community bankers, many of you
face special difficulties. There are at least two reasons
your job incorporating new technology is no less chal-
lenging than it is for large banks:

You have built your businesses on the basis of personal
relationships that have relied on face-to-face con-
tact with many of your customers. Increasingly, you've
got to make decisions about how to use more efficient
products and service delivery channels, but, at the
same time, keep and even strengthen those personal
relationships.

Unlike large banks, you’ve got to be particularly adept at
making choices that fit your budget and get the job done.
So, you cannot always choose the best technology and
the best expertise that money can buy and that size can
justify.

Right now, trying to figure out how we’d use technology
to seize these coming opportunities might leave some of
us perplexed. Trying to operate such systems adds a
whole other category of perplexity. This lack of under-
standing and control—of the risks created by technology
for banks—is a particularly noteworthy point for me, as a
bank supervisor, but I'll get back to that in a few minutes.

The point here is that the bankers who really understand
how to use and manage technology to their advantage
will succeed where others fade, in the increasingly
competitive financial services business. Fundamentally,
this means that regardless of the size or complexity of
your institution, banks will need to develop a clear
understanding of how technology helps them achieve
their strategic objectives.
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One result of the competitive advantages offered by
technology is banks’ increasing use of outside contrac-
tors. It's the classic make-or-buy decision that confronts
thousands of businesses: Should we purchase machin-
ery and hire workers to maintain our plant, or should we
contract this service out?

As I've suggested, for some banks, it's more efficient to
own the equipment and hire their own system operators
and managers. This decision makes sense for banks
with the money and the expertise to make these capital
expenditures and take on the associated risks. And it
makes equal sense for other banks to shed such risks.
The sheer complexity and growing sophistication of
modern financial operations make it harder and harder to
develop and operate the full range of potential bank
products and processing systems.

Looking at the make-or-buy decision through a wide
angle lens, it becomes clear that bank managers, in
choosing to “in-house” or “outsource,” are transforming
the structure of banking. What we see is the emergence
of a funnel-shaped industry structure. At one end, there
are a few large, fully integrated banks. They hold the
lion’s share of commercial bank assets. At the other end,
we see lots of small institutions that focus on retailing.
They outsource most of their back-room operations, and
they originate fewer of the products and services they
sell.

Risk

With all this change going on, it's more important than
ever before that banks manage the risks brought on by
technology-based services—which brings me back to
the point | started to make earlier about bankers who
may not understand and have controls for their use of
technology. These bankers are going to find themselves
in serious trouble. And they won't be able to avoid the
problem by not using technology. In that case, competi-
tors simply will pass them by.

Whether in-house or outsourced, it is absolutely funda-
mental that bankers know enough about what technol-
ogy can do and how it is being used at their banks.
Bankers must be able to adequately measure, monitor,
and control their risk exposure. Vendor relationships are
an added challenge, and one that is particularly sensi-
tive, because banks often relinquish some amount of
control over the security and confidentiality of their most
prized asset—their customers’ personal information. Bank
customers and bank supervisors will blame the bank, not
the vendor, for vendor mistakes.

| want you to know that this risk management approach

has not been an easy task for bank supervisors, either—
our single-minded focus for many decades has been the
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evaluation of credit risk. It is the more intense application
of computer technology to bank decision-making and
operations, and the emergence of new and exotic financial
instruments that has required us to rethink our supervi-
sory strategies. It has also required that we hire new and
highly specialized expertise in bank information systems
and the quantitative models used by banks or their
vendors.

Of course, bank supervisors do not want to second
guess a bank’s business judgment—or speculate about
whether its research and development will prove fruitful.
We know that technological advances and the emer-
gence of sophisticated service providers are very strong,
positive trends for banks and their customers. Our
challenge is to stay out of the way as banks make
efficiency-enhancing changes—while, at the same time,
making sure that they do not make the banking system
less safe and sound.

What supervisors would like is for senior management to
be aware of the risks its bank is taking, to have proper
controls to mitigate those risks, and to have contingency
plans in place to ensure that technology failures cannot
do substantial damage to capital and earnings.

A striking example of the serious risks technology can
pose is the year-2000 problem. As I'm sure all of you
know, the year-2000 problem is the result of our old
computers reading only two fields—the “00” in the year
2000, for example. The problem is that these computers
only know about the twentieth century, so they will read
“00” as 1900.

The year-2000 problem poses challenges of unprec-
edented urgency and complexity. Some banks run thou-
sands of applications, some superimposed on top of one
another. Many applications have millions of lines of code,
which all have to be read to find out which ones need
modification. And then the systems have to be tested for
interoperability—not only with each other, but with the
numerous external systems, foreign and domestic, with
which banks interact daily. Many experts tell us that the
testing process will be the most difficult part of the whole
conversion, because the fix adopted for one system may
not be compatible with the fix adopted for another.

In addition, banks have year-2000 issues to worry about
beyond getting their own houses in order. Many experts
predict a rise in business bankruptcies among firms
unable to complete timely year-2000 renovations. Some
estimates show business failures increasing by as much
as 10 percent. Most technology-dependent businesses
will feel the effects of the year-2000 project costs in their
cash flows—which may impair their ability to manage
and service debt. Banks can and must take steps now to
minimize the risk that loans extended today will turn sour.



For these reasons, the OCC and the other bank supervi-
sors have undertaken a comprehensive and aggressive
strategy for the year-2000 problem that includes supervi-
sory guidance, on-site inspections, and follow-up exami-
nations or reviews.

The systemic risk posed by the year-2000 problem is
our concern at the large banks that have complicated
computer links to other systems, very substantial corpo-
rate borrowers, and simultaneous computer projects to
prepare for the Euro. Our assessment of national banks
this summer showed that, for the most part, these
institutions are making the necessary commitment of
resources. But, we need to keep in mind that there’s a lot
to be done.

We also are concerned about some of the community
banks. Our assessment shows that a significant percent-
age of national community banks—almost all of which
completely depend upon outside vendors for their data
processing needs—are counting upon the vendors’ as-
surances that the problem is well in hand. In some cases,
these assurances are entirely legitimate. In some others,
there may be more wishful thinking than accomplished
fact. This is quite serious: let a bank start missing interest
payments, or miscalculating dividend or maturity dates

due to a year-2000 slip up, and that bank will have real
trouble—from its customers, from its government super-
visors and, more than likely, from the courts.

We Americans already had a taste of what happens
when central systems stop working—during the recent
UPS strike. Even careful and cautious business people
woke up one morning to the realization that their ability to
earn income that day and in the days that followed was
heavily dependent upon whether the UPS strike would
end. They were so accustomed to seeing that guy in the
brown shorts every day, that they took him for granted.
Unfortunately, there’s no labor negotiator who can fix the
year-2000 problem.

But, on a more serious note, I'm here to reinforce the
point that every bank—big and small—needs to take
their use of technology seriously. You don’t have to be a
computer expert. You don’t have to reinvent data pro-
cessing. But you do need to know how your bank is
using technology. And you need to know how to use
technology going forward to achieve your strategic goals.
And, to the extent that you use contractors, you need to
know your vendor.

Thank you.
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Interpretive Letters

800—September 11, 1997

[Note: This OCC Interpretive Letter was released jointly by the
Office of the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Federal Reserve Board, and the Office
of Thrift Supervision.]

12 dSC 2901
Dear [ IE

This letter responds to your letter (supplemented by
additional written material, telephone conversations and
meetings with OCC staff), in which you inquired about
the applicability of the Community Reinvestment Act
(CRA) regulations to a financial institution’s investment in
a pooled national community development fund, such as
the [ ], that invests in low-income housing tax credit
projects. Specifically, you asked:

(1)  Whether the CRA regulations treat an institution’s
investment differently according to whether the
institution invests directly in a project or indirectly,
such as through a national fund;

(2)  When and how examiners consider such an invest-
ment in a national fund by an institution; and

(3) How the CRA regulations define “region” for pur-
poses of evaluating a wholesale or limited purpose
institution’s performance under the community de-
velopment test.

Because the agencies recently have received several
inquiries regarding these general issues, we believe it is
necessary to clarify how examiners will evaluate a finan-
cial institution’s commitment to invest equity in commu-
nity development funds.

The four federal financial institution supervisory agencies
(“the agencies”) have promulgated substantively identi-
cal CRA regulations. Therefore, staff from all of the
agencies have considered the issues you raised and
they concur in the opinions expressed in this letter.

For the reasons discussed below, the agencies conclude
that:

(1) The CRA regulations do not differentiate between
“direct” and “indirect” qualified investments;

(2) Examiners will consider the dollar amount of all
qualified investments, including commitments to
invest, that are recorded on an institution’s books at
the time of the examination and will evaluate these
investments based on a variety of factors; and

(3) A “regional area” may be as small as a city or
county or as large as a multistate area.” A whole-
sale or limited purpose institution that makes a
qualified investment outside of the institution’s as-
sessment area(s) (or a broader statewide or re-
gional area that includes the institution’s assess-
ment area(s)) will receive consideration for the
investment, provided the institution has adequately
addressed the community development needs of
its assessment area(s).

I. Background

According to the information you supplied, the [ lisa
non-profit affiliate of the [ ], a tax-exempt public
charity under section 501(c)(3) of the Internal Revenue
Code. Corporations, including financial institutions, enter
limited partnership agreements with the [ ] to invest
capital equity in affordable rental housing developments
sponsored by low-income community-based develop-
ment corporations not affiliated with banks (“upper-tier
investment partnerships”). In return for their investments,
the corporate investors receive federal low-income hous-
ing tax credits and related federal tax deductions when
the housing projects are completed.

The [ ] operates under a two-tiered limited partner-
ship structure—(1) an “upper tier” with corporate inves-
tors as limited partners and the [ ] as a general
partner, and (2) a “lower tier” with a community-based
housing project sponsor as a general partner and the
upper-tier investor partnership as the limited partner. The
formation of an upper-tier investment partnership in-
volves the execution of a partnership agreement and
promissory note by each corporate investor. Some inves-
tors pay out their obligations immediately while other
investors finance their obligations over time. You de-
scribed an investor’s obligations as “legally binding,”
“irrevocable,” and “unconditional” because the delivery
of an investor’s note to the upper-tier partnership fully
obligates the investor. Once the [ ] has received
$5 million in investors’ notes, it pledges the notes as
security to obtain bridge loans.

At the time an “upper-tier” partnership is formed, a
financial institution commits to invest in the [ ]ona
“blind pool” basis because the [ ] has not yet identi-
fied the actual projects to receive the committed funds. A
financial institution can, however, target its investment to
a particular geographical area that correlates with its
assessment area(s) or a broader statewide or regional
area that includes the institution’s assessment area(s).

" Community Reinvestment Act; Interagency Questions and An-
swers Regarding Community Reinvestment (hereinafter “Qs and
As”), 61 Fed. Reg. 54,647, 54,651 (Oct. 21, 1996) (Q and A 6
addressing sections __.12(i) and __.563e(h)).
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You indicated that the [ ] will provide its investors a
written statement that it intends to invest a specified
dollar amount in a geographical region(s) specified by
the investor and based on the | ] regional structure.?
According to your letter, the [ ] generally issues a
report to investors when it has issued all the binding
commitments necessary to invest all of the equity in
project partnerships.

Investors may thus continually evaluate the performance
of the [ ] to determine if the [ ] is actually meeting
the investor's geographic and qualitative goals. These
targeting assurances from the [ ] allow a retail institu-
tion to meet its geographic investment needs with an
investment in the [ ]. A wholesale or limited purpose
institution may target its investment in the same manner
as other retail institutions or, if it has adequately ad-
dressed the needs of its assessment area(s), it may
invest in a nationwide fund such as the [ ] without
targeting its funds.®

According to your letter, once the upper-tier partnership
is formed, each investor records the promissory note on
its books as an “asset” and amortizes the investment
over the life of the tax credit benefit period. The investor
thus assumes all the benefits and burdens of the invest-
ment. Further, you state that this accounting treatment
also applies to investors that finance their obligations
over a number of years.

You stated that a financial institution should receive
consideration under the CRA regulations for a qualified
investment at the time the institution makes a binding
commitment to the upper-tier partnership. At that time,
“an investment for CRA purposes can legitimately be
demonstrated” because all other indicia of ownership
exist. You also stated that the method by which institu-
tions should receive CRA consideration over the life of
the investment should match the investor's accounting
treatment of the asset—i.e., in each subsequent year
after the investment, the CRA consideration that an
institution would receive for the dollar amount outstand-
ing would decrease in an amount equal to the amortiza-
tion taken in that year. In your view, such treatment would
maximize CRA consideration in the early years when the
risk is greatest and minimize CRA consideration in the
later years when risk has diminished.

2The [ ] regional structure consists of western, midwestern,
southern, and northeastern regions.

3 See 12 CFR 25.25(e), 228.25(e), 345.25(e), and 563e.25(e).
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II. Discussion

A. The CRA Regulations Do Not Differentiate
Between “Direct” and “Indirect” Investments

You inquired whether the CRA regulations treat a direct
investment differently from an indirect investment. The
regulations do not differentiate between direct and indi-
rect investments.*

B. How Examiners Evaluate Investments in a
Community Development Fund

Examiners evaluating an institution’s qualified invest-
ments will look at the following four performance criteria:

(1) the dollar amount of qualified investments;

(2) the innovativeness or complexity of qualified
investments;

(38) the responsiveness of qualified investments to credit
and community development needs; and

(4) the degree to which the qualified investments are
not routinely provided by private investors.®

These criteria reflect the agencies’ expectation, embod-
ied in the CRA regulations, that examiners will consider
not only the dollar amount of qualified investments, but
also will exercise judgment on other factors affecting how
such investments will be weighed as part of an overall
CRA rating.

With respect to the first criterion, examiners will deter-
mine the dollar amount of qualified investments by
relying on the figures recorded by the institution accord-
ing to generally accepted accounting principles (GAAP).
Examiners will include both new and outstanding invest-
ments in this determination. The dollar amount of quali-
fied investments also will include the dollar amount of
legally binding commitments recorded by the institution
according to GAAP.

As a general matter, institutions may exercise a range of
investment strategies, including short-term investments,
long-term investments, investments that are immediately
funded, and investments with a binding up-front commit-
ment that are funded over a period of time. Under any of
these investment strategies, institutions making the same
dollar amount of investments over the same number of
years, all else being equal, would receive the same level
of consideration.

4The agencies answered this question in a recent interagency
letter. See Interagency Staff CRA Opinion Letter from Michael
Bylsma (June 10, 1997) (designated as OCC Interpretive Letter No.
787) (copy enclosed) [enclosure omitted—for a copy of this letter,
see Quarterly Journal, Vol. 16, No. 4, p. 88].

°12 CFR 25.23(e); 228.23(e), 345.23(e), and 563e.23(e).



However, a variety of considerations beyond the dollar
amount of the investment will affect the level of favorable
consideration that examiners will accord any qualified
investments in any given examination. The extent to
which qualified investments receive favorable consider-
ation also depends on how examiners evaluate the
investments under the remaining three performance cri-
teria—innovativeness and complexity, responsiveness,
and degree to which the investment is not routinely
provided by private investors.

Examiners also will consider factors relevant to the
institution’s CRA performance context, such as the effect
of outstanding long-term qualified investments, the pay-
in schedule and the amount of any cash call, on the
capacity of the institution to make new investments.

C. Consideration of Qualified Investments By
Wholesale or Limited Purpose Institutions

You inquired how CRA examiners interpret the term
“regional area” for purposes of measuring the perfor-
mance of a limited purpose or wholesale financial institu-
tion under the community development test. As ex-
plained in the Qs and As issued on October 21, 1996, a
“regional area” may be as large as a multistate area,
such as the mid-Atlantic states.®

In evaluating a qualified investment by a wholesale or
limited purpose institution, examiners would first con-
sider whether the institution has adequately addressed
the needs of its assessment area(s). Although a whole-
sale or limited purpose institution is not required to help
meet the credit needs of a broader statewide or regional
area, qualified investments in a broader statewide or
regional area that includes the institution’s assessment
area are favorably considered in the evaluation of an
institution’s performance in its assessment area(s). Ex-
aminers that find a wholesale or limited purpose institu-
tion has adequately addressed the needs of its assess-
ment area(s) will give favorable consideration to qualified
investments, community development loans, and com-
munity development services by that institution nation-
wide.” Finally, as you requested, we confirm that the
criteria applicable to qualified investments described
earlier in this letter would be considered by examiners in
evaluating qualified investments made inside and out-
side of an institution’s assessment area(s).

6 See id. (Q and A 6 addressing sections __.12(i) and __.563e(h)
(meaning of “regional area”)).

7 See Interagency Staff CRA Opinion Letter from Michael Bylsma,
at I1.B. (Dec. 23, 1996) (designated as OCC Interpretive Letter No.
764) (copy enclosed) [enclosure omitted—for a copy of this letter,
see Quarterly Journal, Vol. 16, No. 2, p. 83].

III. Conclusion

You asked whether the agencies’ examination staff follow
the guidance provided in interagency interpretive letters,
such as this one. The agencies consult with one another
on each interagency CRA letter to ensure that we provide
consistent guidance. The agencies also work to ensure
that examiners apply these rules consistently by, for
example, conducting joint training, reviewing public evalu-
ations on an interagency basis, and providing additional
examiner guidance, as needed.

| trust this letter has been responsive to your inquiry. If
you have any additional questions, please feel free to
contact me or Julie Yang, an attorney on my staff, at 202—
874-5750.

Michael Bylsma
Director
Community and Consumer Law Division

Enclosures [enclosures omitted—OCC Interpretive Let-
ters No. 787 and 764 may be found in the Quarterly
Journal, Vol. 16, Nos. 4 and 2, respectively; or in the
monthly Interpretations and Actions periodical on the
World Wide Web at http://www.occ.treas.gov]

801—September 11, 1997

[Note: This OCC Interpretive Letter was released jointly by the
Office of the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Federal Reserve Board, and the Office
of Thrift Supervision.]

12 dSC 2901
Dear [ ]:

This responds to your letter dated January 31, 1997," in
which you inquired about the applicability of the Commu-
nity Reinvestment Act (CRA) regulations to a financial
institution’s commitment to invest in a partnership that
invests in low-income housing. Specifically you asked
whether a wholesale or limited purpose financial institu-
tion may receive CRA consideration for its entire invest-
ment at the time the commitment is made, rather than at
the time of, and only for the amount of, each cash call.
Your question raises the following two issues:

| apologize for the delay in responding to your letter. As | have
indicated during previous telephone conversations with you, this
delay resulted from the efforts of the federal financial institution
supervisory agencies to coordinate this response with another
response letter, described infra, that raised similar questions.
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(1)  Whether the timing of payments of a qualified
investment will affect the amount of consideration
received; and

(2) How examiners will evaluate an institution’s quali-
fied investment in a partnership with nationwide
investments.

The four federal financial institution supervisory agencies
(“the agencies”) have promulgated substantively identi-
cal CRA regulations. Therefore, staff from all of the
agencies have considered the issues you raised and
they concur in the opinions expressed in this letter.?

I. Background

According to your letter, [ ] is a general partner in
limited partnerships that invest in low-income housing
projects and receive tax credits in return (“partner-
ships”). Corporations, including wholesale or limited
purpose financial institutions,® become limited partners
by entering subscription agreements to commit funds for
low-income housing projects in return for federal Low
Income Housing Tax Credits. The subscription agree-
ments contain “unconditional” and “irrevocable” commit-
ments by the investors to fund the investment over a
number of years. The pay-in schedule for each investor
varies according to the project’'s needs, as determined

by [ ]

You indicated that [ ] generally requires investors to
pay the committed equity over two years. The subscrip-
tion agreement is the sole document that binds the
investor. If an investor wants to finance an investment
over a longer period of time, [ ] requires the investor
to sign a promissory note, in addition to the subscription
agreement, and deliver the note and agreement to the
partnership. In either case, the partnership has received
an “absolute and unconditional” obligation from the
investor to pay its equity investment. Pursuant to the
subscription agreement, the partnership is authorized to
use the promissory note (or the subscription agreement
itself in the case of two-year obligations) as collateral to

2The agencies have received other inquiries regarding these
general issues and have responded to them in another interagency
letter. See Interagency Staff CRA Opinion Letter from Michael
Bylsma, at II.B. (Sept. 11, 1997) (designated as OCC Interpretive
Letter No. 800) (copy enclosed) [enclosure omitted—for a copy of
this letter, see preceding interpretive letter in this issue of the
Quarterly Journal]. Although this letter cites to the performance
criteria under the investment test, the discussion also applies to
evaluations of qualified investments under the community develop-
ment test, which contains the same performance criteria. See 12
CFR 25.25(c), 228.25(c), 345.25(c), and 563e.25(c).

3You indicated that [ ] does not enter any tax credit partner-
ships with retail financial institutions. Our response is based on that
representation.
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obtain a bridge loan for the entire amount of the
investment. If a limited partner fails to pay any portion of
its equity obligation, the limited partner shall be in
default of the subscription agreement and the partner-
ship may demand full payment of the entire obligation
immediately and initiate legal proceedings to collect the
obligation.

II. Discussion

A. How Examiners Evaluate Investments
in a Community Development Fund

You inquired whether an institution’s pay-in schedule for
an equity investment in a community development fund
would affect the timing and amount of CRA consideration
received by the institution. As explained more fully in
section 11.B of the enclosed interagency letter, the regula-
tions do not favor investments that are immediately
funded over investments with a binding up front commit-
ment that are funded over a period of time. Under either
of these investment strategies, institutions making the
same dollar amount of investments over the same num-
ber of years, all other performance criteria being equal,
would receive the same level of consideration. In re-
sponse to your question, factors such as the pay-in
schedule under a binding commitment will be consid-
ered relevant to the capacity of the institution to make
new investments, as part of the context for evaluating an
institution’s CRA performance.

B. Qualified Investments By Wholesale or
Limited Purpose Institutions Must Meet
Geographical Requirements

In evaluating a qualified investment by a wholesale or
limited purpose institution outside the institution’s as-
sessment area (or broader statewide or regional area
that includes the assessment area), examiners would
first consider whether the institution has adequately
addressed the needs of its assessment area(s). As
explained in section II.C of the enclosed interagency
letter, a wholesale or limited purpose institution is not
required to help meet the credit needs of a broader
statewide or regional area; however, qualified invest-
ments in a broader statewide or regional area that
includes the institution’s assessment area are favorably
considered in the evaluation of an institution’s perfor-
mance in its assessment area(s). Examiners that find a
wholesale or limited purpose institution has adequately
addressed the needs of its assessment area(s) will give
favorable consideration to qualified investments,
community development loans, and community develop-
ment services by that institution nationwide.*

4 See Interagency Staff CRA Opinion Letter from Michael Bylsma,
at I1.B. (Dec. 23, 1996) (designated as OCC Interpretive Letter No.
764) (copy enclosed) [enclosure omitted—for a copy of this letter,
see Quarterly Journal, Vol. 16, No. 2, p. 83].



You indicated that investors in a partnership pool their
money into a national fund for the purpose of maintaining
a diversified portfolio of projects. You also indicated that
[ ] does not enter limited partnerships with retail
financial institutions; only wholesale or limited purpose
financial institutions may become limited partners. Con-
sequently, if a wholesale or limited purpose institution
has adequately addressed the needs of its assessment
area(s) as explained above, the institution may invest in a
nationwide fund without targeting its investment.

IlI. Conclusion

| trust this letter has been responsive to your inquiry. If
you have any additional questions, please feel free to
contact me or Julie Yang, an attorney on my staff, at 202—
874-5750.

Michael Bylsma
Director
Community and Consumer Law Division

Enclosures [enclosures omitted—OCC Interpretive Letter
No. 800 is published in this issue immediately preceding
this letter and OCC Interpretive Letter No. 764 may be
found in the Quarterly Journal, Vol. 16, No. 2, or in the
monthly Interpretations and Actions periodical on the
World Wide Web at http://www.occ.treas.gov]

802—September 17, 1997

[Note: This OCC Interpretive Letter was released jointly by the
Office of the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Federal Reserve Board, and the Office
of Thrift Supervision.]

12 dSC 2901
Dear [ ]:

It was a pleasure speaking to you recently. This responds
to your August 25, 1997, letter requesting an interpreta-
tion and clarification of the Community Reinvestment Act
(CRA). In particular, you asked whether favorable con-
sideration would be given to financial institutions as part
of their regulatory agencies’ CRA review for participation
in financial education and career training activities such
as those offered by the [ ] (“program”). As discussed
more fully below, if the activities are targeted to low- and
moderate-income individuals, examiners may view them
favorably during a participating financial institution’s CRA
examination.

As | mentioned to you during our conversation, the four
federal bank and thrift regulatory agencies promulgated

substantially similar CRA regulations on May 4, 1995
Staff from all four agencies have considered your inquiry
and concur in the opinions expressed in this letter.

The Program

The program is one of three educational programs of the
[ 1,2 a nonprofit 501(c)(3) organization. The purpose
of the program is to introduce high school students
throughout the United States to career opportunities in
the financial services industry, and, in the process, equip
them to make sound choices for their future. Local
program activities in high schools across the country
(hereinafter, [ ]) provide students with financial indus-
try-related courses of study. The [ ] enable and
encourage students to participate in paid internships at
financial services corporations and to obtain employ-
ment in the financial services industry after graduation or
pursue higher education. The program’s industry-vali-
dated, two- to four-year academic course work aug-
ments the students’ standard educational curricula.

Financial Institutions’ Program Activities

You specifically asked how financial institutions’ partici-
pation in the following program activities would be
considered during the institutions’ CRA examinations:

o Active participation by financial institution person-
nel on program advisory boards and other involve-
ment with the program, such as appearing as
guest classroom speakers, providing mentors to
[ ] with mentoring programs, assisting school
districts with local staff development through teacher
mentoring programs and by having bank staff
teach financial principles to program instructors,
and assisting the program with national staff devel-
opment, such as by providing guest speakers to
further the financial knowledge of program teachers;

o Financial contributions to the program for student
enrichment activities (e.g., field trips to stock ex-
changes, attendance at conferences, scholarships
for exemplary graduates, etc.); and

. Providing paid summer internships for students who
have completed their junior year academic require-
ments as well as successfully prepared for their
internship experience. Internships are an extension
of the curriculum of the program in that they are
educational activities that are monitored, structured,
and evaluated as part of the student’s academic

" See 12 CFR pts. 25, 228, 345, and 563e.

2 The other two educational programs of the [ ] are the [ ]
and the [ ]. This letter addresses a financial institution’s activities
only in connection with the [ ].
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record in the program. Participating institutions, there-
fore, provide students with meaningful and instruc-
tive internships, rather than merely “summer jobs.”

Discussion

The first step in determining whether examiners may
favorably consider financial institutions’ participation in
the program is to determine whether the program has a
primary purpose of community development. The CRA
regulations define “community development” to include,
among other things, “community services targeted to
low- or moderate-income individuals.” Among the ex-
amples of “community services” that have been provided
by the agencies are educational services targeted to
low- and moderate-income persons.*

Examiners consider financial institutions’ qualified invest-
ments® and community development services® when they

812 CFR 25.12(h)(2), 228.12(h)(2), 345.12(h)(2), and 563e.12(g)(2).
“Low income” means “an individual income that is less than 50
percent of the area median income, or a median family income that
is less than 50 percent, in the case of a geography.” “Moderate
income” means “an individual income that is at least 50 percent and
less than 80 percent of the area median income, or a median family
income that is at least 50 and less than 80 percent, in the case of a
geography.” 12 CFR 25.12(n), 228.12(n), 345.12(n), and 563e.12(m).

4 See, e.g., Interagency Questions and Answers Regarding Com-
munity Reinvestment (hereinafter, “Qs and As”), 61 Fed. Reg.
54,647, 54,650 (Oct. 21,1996) (Q and A 1 addressing __.12(h) and
563e.12(g)).

5 Large institutions’ CRA performance is typically evaluated under
the lending, investment, and service tests. Examiners consider
large institutions’ qualified investments under the investment test.
12 CFR 25.23(a), 228.23(a), 345.23(a), and 563e.23(a). In a small
institution examination, examiners may adjust an institution’s loan-
to-deposit ratio, if appropriate, based on lending-related qualified
investments. 12 CFR 25.26(a)(1), 228.26(a)(1), 345.26(a)(1), and
563e.26(a)(1). Qualified investments may also be considered to
determine if a small institution merits an outstanding CRA rating.
12 CFR pt. 25 app. A(d)(2), pt. 228 app. A(d)(2), pt. 345 app.
A(d)(2), and pt. 563e app. A(d)(2). The community development
test, which is appropriate for institutions designated as wholesale
and limited purpose institutions, evaluates, inter alia, the number
and amount of qualified investments. 12 CFR 25.25(c)(1),
228.25(c)(1), 345.25(c)(1), and 563e.25(c)(1). And, finally, institu-
tions evaluated on the basis of a strategic plan must include in their
plan how they intend to meet the credit needs of their assessment
area(s). They may meet credit needs through lending, investment,
and/or services, as appropriate. 12 CFR 25.27(f)(1), 228.27(f)(1),
345.27(f)(1), and 563e.27(f)(1) (emphasis added).

8 Examiners consider large institutions’ community development
services under the service test. 12 CFR 25.24(e), 228.24(e),
345.24(e), and 563e.24(e). In a small institution’s CRA examination,
examiners focus on lending and credit-related activities. To the
extent community development services enhance credit availability,
they may be considered by examiners to determine if a small
institution merits an outstanding CRA rating. 12 CFR pt. 25 app.
A(d)(2), pt. 228 app. A(d)(2), pt. 345 app. A(d)(2), and pt. 563e
app. A(d)(2). The community development test, which is appropri-
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evaluate the institutions’ CRA performance.” “Qualified
investments” are lawful investments or grants that have
as their primary purpose community development.t “Com-
munity development services” are services that (1) have
as their primary purpose community development;
(2) are related to the provision of financial services; and
(3) have not been considered in the evaluation of the
institution’s retail banking services.®

In general, the activities about which you inquire involve
the institution either making a financial contribution to the
program or providing personnel who will offer services
and expertise that are related to banking and financial
services. Examiners may determine that these activities
have a community development purpose if they are
targeted to low- and moderate-income individuals. If so,
such activities could receive favorable consideration
during a participating financial institution’s CRA examina-
tion. Thus, for example, if a contribution is given to the
program to provide financial training for program instruc-
tors and staff, examiners may consider this activity to be
a qualified investment. Or, if financial institution staff
directly provide training for program instructors, it would
be considered a community development service. In
either case, however, the instructors and staff that are
trained must teach primarily low- and moderate-income
students.

ate for institutions designated as wholesale and limited purpose
institutions, evaluates, inter alia, the number and amount of commu-
nity development services. 12 CFR 25.25(c)(1), 228.25(c)(1),
345.25(c)(1), and 563e.25(c)(1). And, finally, institutions evaluated
on the basis of a strategic plan must include in their plan how they
intend to meet the credit needs of their assessment area(s). They
may meet credit needs through lending, investment, and/or ser-
vices, as appropriate. 12 CFR 25.27(f)(1), 228.27(f)(1), 345.27(f)(1),
and 563e.27(f)(1) (emphasis added).

7 Qualified investments and community development services
must benefit the institution’s assessment area(s) or a broader
statewide or regional area that includes the assessment area(s).
See 12 CFR 25.23(a), 228.23(a), 345.23(a), and 563e.23(a). A
wholesale or limited purpose institution can also receive consider-
ation for qualified investments and community development ser-
vices that benefit areas outside the institution’s assessment area(s)
(or a broader statewide or regional area that includes that institution’s
assessment area(s)), if the institution has adequately addressed the
needs of its assessment area(s). See 12 CFR 25.25(e), 228.25(e),
345.25(e), and 563e.25(e).

812 CFR 25.12(s), 228.12(s), 345.12(s), and 563e.12(r). This letter
assumes, but does not determine, that contributions or investments
in the program are lawful. The CRA and its implementing regula-
tions do not provide authority for institutions to make investments or
contributions that are not otherwise allowed under federal laws and
regulations.

°12 CFR 25.12()), 228.12(j), 345.12(j), and 563e.12(i).

10 See Interagency CRA Staff Opinion Letter from Glenn E. Loney,
Associate Director, Division of Consumer and Community Affairs,
Board of Governors of the Federal Reserve System (Aug. 29, 1997)
(copy enclosed).



Although providing employment generally is not consid-
ered as a qualified investment under the CRA, the
agencies believe that a financial institution’s contribution
to the program to help finance the summer intern pro-
gram, and thus provide financial services education to
low- and moderate-income students, could be evaluated
as a qualified investment. It is our opinion, therefore, that
providing the same benefit to the program by providing
short-term, paid on-the-job training to low- and moder-
ate-income summer interns as part of such a curriculum
may receive the same favorable consideration.

In conclusion, financial education activities, such as those
you described, if targeted to low- and moderate-income
individuals, have a community development purpose.
Therefore, examiners may consider them favorably during
a participating financial institution’s CRA examination.

| trust this letter responds to your inquiry. If you have
further questions, please contact me or Margaret Hesse,
an attorney on my staff, at 202-874-5750.

Michael S. Bylsma
Director
Community and Consumer Law Division

Enclosure (1)

Enclosure

[Note: This Interagency CRA Interpretive Letter was released jointly
by the Office of the Comptroller of the Currency, the Federal Deposit
Insurance Corporation, the Federal Reserve Board, and the Office
of Thrift Supervision.]

August 29, 1997
Dear [ ]:

This is in response to your letter that inquires about how
a grant from a financial institution to provide your
organization’s [ ] curriculum (“curriculum”) to local
school districts may be considered under the revised
Community Reinvestment Act (CRA). You have also
asked for clarification of the income level criteria con-
tained in the CRA, and for an opinion on whether grants
by banks or thrifts to support training teachers to learn
your curriculum would be considered under the CRA. As
you know, the four bank and thrift regulatory agencies
have promulgated substantively identical Community
Reinvestment Act regulations." Therefore, staff from all of
the agencies have considered your letter, and they
concur in the opinions expressed herein.

" See 12 CFR parts 25, 228, 345, and 563c.

The revised CRA regulations establish a framework and
criteria by which the agencies assess an institution’s
record of helping to meet the credit needs of the
community. An institution may receive positive consider-
ation for making “qualified investments” that have prima-
rily a community development purpose and benefit the
institution’s assessment area or a broader statewide or
regional area. The October 21, 1996 “Interagency Ques-
tions and Answers Regarding Community Reinvestment”
provide examples of some of the types of qualified
investments that would receive positive CRA consider-
ation. One example is, “Investments, grants, deposits or
shares in or to: ... Not-for-profit organizations serving
low- and moderate-income housing or other community
development needs, such as counseling for credit, home-
ownership, home maintenance, and other financial ser-
vices education . . .”

The CRA regulations contain a definition of what type of
activities are considered “community development” for
the purposes of the regulation. At 12 CFR 228.12(h) it
states, “Community development means: (1) Affordable
housing (including multifamily rental housing) for low- or
moderate-income individuals; (2) Community services
targeted to low- or moderate-income individuals; (3)
Activities that promote economic development by financ-
ing businesses or farms that meet the size eligibility
standards of the Small Business Administration’s Devel-
opment Company or Small Business Investment Com-
pany programs (13 CFR 121.301) or have gross annual
revenues of $1 million or less; or (4) Activities that
revitalize or stabilize low- or moderate-income geogra-
phies” [emphasis added]. Community development ac-
tivities may include direct or indirect lending; invest-
ments, grants or donations; or providing services to the
community.

For the purposes of CRA, low-income is defined as less
than 50 percent of the HUD adjusted median family
income for the MSA in which the person lives, or, if not in
an MSA, the statewide nonmetropolitan median family
income. Moderate-income is at least 50 percent and less
than 80 percent of the same income figures.

Your curriculum provides the types of financial services
education that are described above. However, if a finan-
cial institution would like to receive positive CRA consid-
eration, it would have to target its grant to a school that
primarily serves low- and moderate-income children. If
the grant is given to the school district for it to use to
provide the curriculum to the entire school district or a
wide variety of schools, it may not be possible for the
investing bank or thrift to determine if the program is
primarily serving low- and moderate-income individuals.

You have also asked whether a grant to fund training for
teachers so they can in turn instruct their students in the
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curriculum would receive favorable CRA consideration.
While there is an obvious multiplier benefit to training
teachers so they can use the curriculum over several
years, this type of a grant would meet the definition of a
qualified investment only if the teachers being trained
primarily teach low- and moderate-income students. To
avoid any question in this regard it may be necessary for
the investing bank or thrift to target its grant to benefit
such teachers if it wishes to receive favorable CRA
consideration, rather than having the school district use
the grant to train teachers that work with all types of
students.

| hope this has been responsive to your inquiry. If you
have any questions, you may contact me at 202-452-3585
or Karen Murtagh of this division’s staff at 202-452-2652.

Glenn E. Loney

Associate Director

Division of Consumer and Community Affairs
Board of Governors of the Federal Reserve System

803—October 7, 1997

12 dSC 85
Dear [ 1:

This letter responds to your inquiry asking whether
certain fees levied by [ ] (the bank) in connection
with home equity loans constitute “interest” for purposes
of 12 USC 85 (section 85) as that term is defined in
12 CFR 7.4001(a) (section 7.4001(a)). If the fees consti-
tute “interest” and if they are permitted by the state
where the national bank is located, then section 85
provides authority to the national bank to charge those
fees to borrowers who reside in another state even if that
other state prohibits the imposition of a particular fee in
connection with home equity loans.

As more fully described below, the fees about which you
inquire are (1) an account opening fee, (2) a fee for
exercising a fixed rate option, (3) a fee for prepaying a
fixed rate option, (4) a fee for early closure of the
account, and (5) rejected item fees imposed in a variety
of situations. For the reasons set forth in detail below, it is
our view that the first four categories of fees constitute
“interest” for purposes of section 85 and section 7.4001(a)
as upheld by the U.S. Supreme Court. See Smiley v.
Citibank (South Dakota) N.A., 135 L.Ed.2d 25 (1996)
(Smiley). Likewise, except for fees imposed on items
presented following termination of a home equity ac-
count, the fees in category 5—rejected items fees—also
would constitute interest. The fees constituting interest
may be assessed by a national bank if similar charges
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may be imposed by another lender in the state where the
national bank is located without reference to whether
these fees are denominated as “interest” under state law.
See 12 USC 85; 12 CFR 7.4001(c). These fees also may
be charged without reference to whether they are per-
missible under the laws of another state where the
borrower may reside. See Marquette National Bank of
Minneapolis v. First of Omaha Service Corp., 439 U.S.
299 (1978)." Rejected items fees imposed, based on the
presentation of items following the termination of an
account, are governed by 12 CFR 7.4002, which applies
to noninterest charges and fees.

Background?

As we understand it, the bank offers home equity se-
cured, variable rate, open-end lines of credit (the home
equity account or the line of credit). Borrowers may draw
on the line of credit during a 10-year period and then
have an additional 15 years to repay the outstanding
balance. You have advised us that terms used by the
bank include an annual fee for the first 10 years, and an
account closing charge if the borrower closes the line
within the first three years unless the property that
secures the loan is sold.® One feature of the home equity
account is that it permits the borrower, at his or her
option, to obtain fixed rate advances that are repayable
in regular monthly installments over a fixed term. If this
option is exercised by the borrower, the bank charges a
fee for exercising the fixed rate option and also charges
a fee for prepaying an advance received pursuant to the
exercise of the fixed rate option. In addition, the bank
charges fees for rejected items, that is, items that are
presented by the customer for payment from the home
equity account and which are not, for a variety of
reasons, paid by the bank. You state that items might be

" You have asked us to assume in answering this question that the
bank’s main office state rate applies because no state other than
the main office state has any connection with the loans other than
the fact the borrowers, and the residence that secures the loan, will
be located in various states. Consequently, you have not asked us
to address any issues about which state’s interest rate law applies
to loans made by an interstate national bank which has taken action
with respect to a loan in a state, other than its main office state, in
which it has branches. See, e.g., OCC Interpretive Letter No. 686,
September 11, 1995, reprinted in [1995-1996 Transfer Binder] Fed.
Banking L. Rep. (CCH) 1 81-001.

2 The facts, as set forth in this response, are based on your letter
dated August 6, 1997, and telephone conversations between you
and a member of my staff.

3You have advised us that, while fees may vary in different loan
programs, a representative annual fee would be about $65 per year,
which, under the terms of the home equity account agreement,
could be adjusted over the 10-year period to increase by up to
5 percent per year. A representative prepayment penalty would be
$500. No prepayment fee is imposed if the line is closed after three
years or if the property securing the loan is sold during the first three
years.



rejected if the home equity account has been suspended
or terminated (either by the borrower or the bank?), if the
advance would cause the outstanding balance to ex-
ceed the customer’s credit line, or if the attempted draw
was for less than the required minimum advance.

You have asked whether the fees described above are
interest for purposes of section 85, as defined in section
7.4001(a) and, thus, can be charged by the bank no
matter where the borrower resides.

Discussion
A. The Statute

Interest rates that national banks may charge generally
are governed by 12 USC 85 which provides, in pertinent
part, that “Any association may . . . charge on any loan . . .
interest at the rate allowed by the laws of the State . ..
where the bank is located. . . .”

You have represented that the law of the relevant state
permits the fees about which you inquire. Therefore,
these fees may be imposed by national banks under the
authority of section 85 irrespective of the state of resi-
dence of the borrower if they are “interest” within the
meaning of section 85. See Marquette National Bank of
Minneapolis v. First of Omaha Service Corp., 439 U.S.
299 (1978).

B. The Regulation

OCC regulations define “interest” for purposes of section
85 and set forth a nonexclusive list of examples of fees
that constitute interest. This regulation states:

The term “interest” as used in 12 USC 85 includes
any payment compensating a creditor or prospec-
tive creditor for an extension of credit, making
available of a line of credit, or any default or breach
by a borrower of a condition upon which credit was
extended. It includes, among other things, the
following fees connected with credit extension or
availability: numerical periodic rates, late fees, not

4The circumstances under which a bank may terminate or
suspend a home equity line of credit are set forth in Regulation Z at
12 CFR 226.5b(f)(2) and (3). A creditor may terminate a plan and
demand repayment of the outstanding balance in advance of the
original term if there is fraud or material representation by the
consumer in connection with the line of credit, the consumer fails to
meet the repayment terms, or any action or inaction by the
consumer adversely affects the creditor’s security or any right of the
creditor in such security. /d. at (f)(2). Paragraph (f)(3) sets forth a
variety of circumstances in which a creditor may suspend further
draws against a home equity line including, among others, a period
during which the value of the dwelling that secures the line declines
significantly below its appraised value. Id. at (f)(3)(vi)(A). As you
have described it, accounts subject to suspension remain open; if
and when circumstances change, additional draws may be made.

sufficient funds (NSF) fees, overlimit fees, annual
fees, cash advance fees, and membership fees. It
does not ordinarily include appraisal fees, premi-
ums and commissions attributable to insurance
guaranteeing repayment of any extension of credit,
finders’ fees, fees for document preparation or
notarization, or fees incurred to obtain credit reports.

12 CFR 7.4001(a). The U.S. Supreme Court unanimously
upheld this ruling last year in the context of a case in
which plaintiffs argued that late fees were not properly
considered to be interest for purposes of section 85 and,
thus, not subject to exportation. See Smiley.

C. Applicability of the Regulatory Definition
of “Interest” to the Fees at Issue

We note that, as recognized and upheld by the Supreme
Court in Smiley, section 7.4001(a) draws a line between
charges that fit within the definition of interest and “all
other payments.” Included in the regulation’s list of non-
interest charges are appraisal fees, premiums and com-
missions attributable to insurance guaranteeing repay-
ment of any extension of credit, finders’ fees, fees for
document preparation or notarization, or fees incurred to
obtain credit reports. The Supreme Court explicitly up-
held this distinction stating:

[Ilt seems to us quite possible and rational
to distinguish, as the regulation does, between
those charges that are specifically assigned to
such expenses and those that are assessed for
simply making the loan, or for the borrower’s
default. In its logic, at least, the line is not “arbitrary
[or] capricious.”

Smiley at p. 32 (emphasis in original). The following
discusses the applicability of section 7.4001(a) and the
Supreme Court’s decision in Smiley to the various fees
about which you inquire.

1. Account opening and fixed rate option fees

It is clear that an account opening fee and a fee for
exercising a fixed rate option would constitute “interest”
for purposes of section 85. As you have described the
account opening fee, we understand that it is imposed
simply for making available a line of credit and provides
compensation to the bank in addition to periodic interest
charges assessed on outstanding balances. Thus, it
clearly constitutes “payment compensating a creditor . . .
for an extension of credit . . .” and just as clearly does not
constitute a charge that “is specifically assigned” to
cover the cost of an activity or service, such as those
listed in section 7.4001(a), pertinent to making the loan.

The history of section 7.4001(a) provides further support

for this conclusion. The OCC has been explicit that the
examples of fees considered to be “interest” do not
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constitute an exclusive list. As stated in the general rule
set forth in section 7.4001(a), “interest” includes “any
payment” to a creditor for an extension of credit or any
default or breach of a condition by a borrower. Moreover,
in adopting section 7.4001(a), the OCC stated in the
preamble, “the ruling is not intended to be a comprehen-
sive treatment of the issue, and other fees or charges
may also be found to be components of interest.” 61 Fed.
Reg. at 4859.°

Moreover, the preamble explaining the proposed revi-
sions to section 7.4001 makes it clear that the OCC
intended to revise the OCC’s prior ruling in Part 7
pertaining to interest rates on loans to “reflect current law
and OCC interpretive letters.” 60 Fed. Reg. at 11,1929.°
As the OCC stated in that preamble:

Although the exportation principle of section 85 is
well-established in case law, the application of sec-
tion 85 is still the subject of court challenges,
usually over whether a particular fee or charge im-
posed by a bank located in a given state is properly
characterized as “interest” and is thus “exportable”
to a different state. . . . [Citations omitted.]

The OCC has addressed, through interpretive let-
ters, the issue of what fees or charges may be
considered “interest.” Most recently the OCC sum-
marized its previous opinions and concluded that
in addition to periodic percentage rates, charges
consisting of late charges, annual fees and overlimit
charges are included within the meaning of “inter-
est” as used in section 85. Thus, if they are
permissible for lenders to impose under the laws of
the state where a bank is located, they may be
charged and “exported.” . . . See Letter from Julie
L. Williams to John Douglas, dated February 17,
1995 (the 1995 letter).”

Id. The analysis in the 1995 letter underlies the general
definition of “interest” now set forth in the first sentence of
section 7.4001(a); that is, “any payment compensating a
creditor or prospective creditor for an extension of credit,

5The preamble to the notice of proposed rulemaking stated the
same position with regard to the nonexclusivity of the list. See
60 Fed. Reg. 11,924, 11929 (March 3, 1995).

8 A similar statement also appears in the preamble to the final
regulation. See 61 Fed. Reg. 4859. The Supreme Court in Smiley
acknowledged this reliance by the OCC on its precedents in
formulating the regulation. Smiley at p. 32.

"The 1995 letter is OCC Interpretive Letter No. 670, reprinted in
[1994-1995 Transfer Binder] Fed. Banking L. Rep. (CCH) 1 83,618.
This letter reviews in detail the principles underlying section 85
including the most favored lender doctrine, the fact that the term
“interest” as used in section 85 calls for a federal definition and is to
be construed broadly, and provides for the exportability of interest.
That analysis is incorporated into this letter.
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making available a line of credit, or any default or breach
by a borrower of a condition upon which credit was
extended.” Application of that analysis to account open-
ing fees and fixed payment option fees provides added
support that those fees fit within the newly codified
definition of “interest.”

The 1995 letter analyzed whether annual fees, late
charges, and overlimit charges constituted “interest”
within the meaning of section 85. The analysis empha-
sized that each type of charge constituted compensation
to the bank for the use of its money. With respect to
annual fees, the 1995 letter stated that banks apply
annual fees to credit card transactions:

as an alternative to higher monthly percentage
finance charges on outstanding balances, and to
compensate the bank for other costs and risks
associated with establishing and maintaining the
account. Annual fees fit squarely within the tradi-
tional definition of “interest”: “compensation . . .
fixed by the parties, for the use or forbearance of
money, or as damages for its detention.” [Footnote
and citation omitted.]

Similarly, the 1995 letter noted that late charges, im-
posed against borrowers who are delinquent in their
payments, and overlimit fees, imposed when a customer’s
draws on an account exceed the amount the bank has
agreed to advance, compensate the bank for risks
undertaken in connection with the use of its money.

Likewise, account opening fees and fixed payment op-
tion fees are an alternative to higher monthly percentage
finance charges and, like periodic interest charges, are
part of the compensation that the bank receives in con-
nection with lending its money to a borrower. In addition,
we note that the fixed payment option charge helps
compensate the bank for risks incurred in foregoing the
variable rate feature and extending credit based on a
fixed rate of interest.®

2. Fees for prepaying a fixed rate option and for
early closure of the account

The OCC already has recognized that a prepayment fee
assessed when a borrower prepays a home equity loan
constitutes interest under section 7.4001(a). See OCC

8 In addition, we note that the fixed payment option fees, levied at
the time that a borrower draws against his or her line of credit and
elects the fixed rate, fixed term option, instead of the usual open
end, variable rate alternative can be analogized to a cash advance
fee which is specifically listed in section 7.4001(a) as a fee that is
considered to be “interest” for purposes of section 85. That this fee
is not levied in connection with all draws against the account is not
relevant—it is, in fact, a cash advance fee where the cash advance
is made pursuant to certain terms of the line of credit agreement
between the bank and the borrower.



Interpretive Letter No. 744, August 21, 1996, reprinted in
[1996-1997 Transfer Binder] Fed. Banking L. Rep. (CCH)
9 81-109 (the 1996 letter). Based on the analysis set
forth in that letter, which is fully incorporated and relied
upon in this letter, we likewise conclude that prepayment
fees levied upon borrowers who make early repayments
of advances obtained pursuant to the fixed rate option,
as you have described, constitute “interest” under sec-
tion 7.4001(a) for purposes of section 85.

Similarly, we conclude that the fee for early closure of the
home equity account constitutes interest. As discussed
in the 1996 letter, “prepayment fees constitute compen-
sation to the bank, in the form of an alternative to higher
finance charges, for the risk that an extension of credit
will be repaid prior to the maturity date on which the
interest rate was predicated.”® We conclude that a similar
principal applies to the early closure fee that you de-
scribe. As discussed, when the bank extends the line of
credit under the terms that you have described, it
anticipates, at a minimum, that it will receive interest in
the form of annual fees for at least a 10-year period. The
early closure fee, like the prepayment penalty fee, com-
pensates the bank for the risk that the borrower may
choose to close the account prior to the expiration of the
10-year period and the bank will not receive the income
it anticipated in extending the line of credit.

3. Rejected items fees

You also have asked whether a $10 fee imposed by the
bank when it rejects an attempted draw by the borrower
constitutes interest for purposes of section 85. The
reasons that you cite for rejecting a draw are that the
account has been suspended or terminated as de-
scribed previously, the draw would cause the outstand-
ing balance to exceed the borrower’s credit line, or the
attempted draw is less than the minimum draw that can
be made by the borrower under the terms of the credit
agreement. As stated, the definition of “interest” in
section 7.4001(a) includes “any payment compensating
a creditor or prospective creditor for an extension of
credit, making available a line of credit, or any default or
breach by a borrower of a condition upon which credit
was extended.”

9 As at least one court has noted:

By accepting prepayment, the bank relinquished its right to
receive anticipated earnings on the money loaned, and was
faced prematurely with the reinvestment of a large sum of
money, with the additional expenses thereof and the vagaries of
the money market at the time.

See Northway Lanes v. Hackley Union National Bank and Trust
Company, 334 F. Supp. 723, 732 (W.D. Mich. 1971), affd., 464 F.2d
855 (6th Cir. 1972). Because plaintiff's in this case altered their
argument on appeal regarding the permissibility of prepayment
fees, the appellate court did not have to, and did not, opine on the
district court’s analysis of this issue.

When developing a particular loan product and setting
its terms, it is reasonable for a bank to expect that the
borrower, entering into that loan agreement, will comply
with those terms and for the bank to base its interest
charges on the expectation of compliance with those
terms by the borrower. Thus, as was recognized in the
1996 letter concerning prepayment fees, a lender may
base its charges on the expectation that the loan will be
repaid over the term of the loan stipulated by the
contract. However, as that letter determined, if earlier
repayment is made, the prepayment fee levied by the
lender is considered to be “interest” for purposes of
section 85 and section 7.4001(a). Likewise, the OCC has
recognized in section 7.4001(a) that other fees, such as
late fees, overlimit fees, and nonsufficient fund fees, are
considered interest for purposes of section 85. See also
the 1995 letter. Similarly, though no money is advanced
in connection with rejected items,'® these fees compen-
sate the lender for a borrower’s actions in connection
with an extension of credit, that are contrary to the terms
of the credit agreement and that are not otherwise taken
into account by the lender in establishing the other
components of the interest applicable to the extension of
credit. Consequently, we conclude that where a borrower
presents for payment against the home equity account
an item that is rejected because the advance would
cause the balance to exceed the outstanding credit line,
or the attempted draw was for less than the amount
permitted under the terms of the agreement between the
lender and the borrower, or the account has been
suspended, as described above, the rejected item fee
constitutes interest under section 7.4001(a) and section
85."" When, however, an item is presented against an

©In this regard, we note that the rejected items fees are similar to
the nonsufficient funds charges levied by lending banks for the
return of dishonored checks presented in payment of a loan. These
fees were recognized as “interest” by the OCC in Interpretive Letter
No. 452, August 11, 1988, reprinted in [1988-1989 Transfer Binder]
Fed. Banking L. Rep. (CCH) 1 85,676 and this determination was
codified in section 7.4001(a).

" Our determination that rejected items fees constitute interest
within the meaning of section 7.4001 also is consistent with the
holding of the one court that considered the question of what
constitutes a “breach” of a condition under which credit was
granted. See Doe v. Norwest, 107 F.3d 1297 (8th Cir. 1997). That
case involved a failure by the borrower to maintain insurance on the
collateral for a loan which, under the terms of the loan agreement,
permitted the lending bank to purchase insurance to protect its
interest in the collateral and pass the premiums along to the
borrower. Though section 7.4001(a) specifically excludes from the
definition of interest “premiums . . . attributable to insurance guar-
anteeing repayment of any extension of credit,” the borrower
argued that, under these circumstances, the premiums were “inter-
est” because they compensated the creditor for a breach by the
borrower. /d. at p. 1302-1303. In upholding the OCC'’s exclusion of
these premiums from interest, the court stated:

It is true that Norwest charges a borrower for insurance
only after the borrower breaches the covenant to maintain
insurance. But there is a notable difference between a late fee,
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account that has been terminated, either by the borrower
or the lender, no debtor/creditor relationship exists at that
point and the fee cannot be considered to be interest for
purposes of section 85. As discussed, under these
circumstances, the rejected item fee is governed by the
principles set forth in 12 USC 7.4002.

Consequently, we conclude that each of the rejected
items fees that you list, except for the fee imposed where
a draw is attempted on a terminated account, constitutes
interest within the meaning section 85 as defined by 12
USC 7.4001(a)."™

which compensates the creditor solely for the effects of the
debtor’s default, and an insurance charge, which compensates
the creditor for the cost of protecting its security, a cost the
debtor is supposed to bear anyway.

Id. at p. 1303 (emphasis added). Unlike the insurance premiums
at issue in Norwest, the OCC has not excluded rejected items fees
from the definition of interest, and in the language of the court, these
fees do, in fact, compensate the creditor for the effect of the
debtor’s action in contravention of the loan agreement, that is, the
expenses that the creditor incurs as a result of the breach of the
loan contract by the borrower.

21n analyzing annual fees, the 1995 letter also addressed in
detail the issue of whether “interest” in section 85 had to be
expressed on a percentage basis. The Supreme Court has since
made it abundantly clear that interest does not have to be ex-
pressed on a percentage basis or as functions of time and amount
owing. Smiley at pp. 34-35. Moreover, the list of fees, set forth in
section 7.4001(a), demonstrates that when the fee is due—prior to
the extension of funds, after the extension of funds, or otherwise—
is irrelevant in determining whether a given fee constitutes interest
within the meaning of section 85.

In connection with its analysis of late charges, the 1995 letter also
rejected the argument that these charges did not constitute “inter-
est” within the meaning of section 85 because they were “contin-
gent.” Fees for exercise of the prepayment option, prepayment
fees, early closure fees and rejected items fees, like late charges,
also can be said to be “contingent.” As the 1995 letter stated,
however:

That argument simply does not make any sense. Many charges,
including the monthly percentage finance charges on a credit
card account, are “contingent” on whether the customer draws
on the account or on the amount or duration of the draw, but
they are still recognized as “interest.”

Apparently, this argument was not made before the Supreme
Court in Smiley and the court did not address it, but as the 1995
letter noted, the Supreme Court had previously noted that Citizens’
National Bank of Kansas City v. Donnell, 195 U.S. 369 (1904),
clearly established that a contingent charge imposed by a national
bank (based on a borrower’s failure to pay on time) is governed by
section 85.

The 1995 letter also rejected the argument that late charges were
not “interest” because they are “penalties.” The Supreme Court in
Smiley explicitly addressed this argument and flatly rejected it. As
the court stated: “In section 85, the term ‘interest’ is not used in
contradistinction to ‘penalty’ and there is no reason why it cannot
include interest charges imposed for that purpose.” Smiley at p.
4402. Consequently, this argument does not preclude prepayment,
early closure, and rejected items fees from being considered
interest.
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Conclusion

Based on the foregoing, we conclude that the described
account opening, fixed rate option, prepayment, and
early closure fees on the home equity accounts that you
have described compensate a creditor or prospective
creditor for an extension of credit or making available a
line of credit and, thus, constitute “interest” within the
meaning of 12 USC 85, as that term is defined in section
7.4001(a) and as upheld by the Supreme Court in Smiley.
We also conclude that, except in the situation where a
draw is attempted on a terminated account, the rejected
items fee constitutes a fee for a default or breach by a
borrower of a condition upon which credit was granted
and, therefore, also constitutes interest within the mean-
ing of section 7.4001(a) and section 85. Thus, a national
bank located in a state where another lender is permitted
to assess these fees may assess these fees to customers
within that state and in other states without reference to
whether these fees are considered by the state in which
the national bank is located to constitute “interest” or
whether these fees are permissible under the laws of the
other state where the customer resides. | hope that this
has been responsive to your inquiry.

Julie L. Williams
Chief Counsel

804—September 30, 1997

12 dSC 24(7) [files 70, 15-80A]
Dear [ 1:

This letter responds to your request of June 30, 1997 that
the Office